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To the Prejudice 
of the Purchaser 
By SIR HARRY JEPHCOTT, M. Sc., D. Se., F. Rk. 1.C., F.P.S. 


The Head of Glaxo Laboratories, Ltd., of England, 
Read This Paper at the Annual Meeting of the Food 
Group, in London, on May 14, 1958. It Is Reprint- 
ed from Chemistry and Industry (August 16, 1958) 


HAVE CHOSEN for my subject food legislation as it has de 
veloped within the British Commonwealth and in that other great 
English-speaking country, the United States of America. Food and 
drug legislation is a matter affecting all of us in some way, whether 
as producers, manufacturers, chemists, nutritionists or, perhaps most 


important of all, consumers. 


I shall try to trace the historical development of food legislation 
in this country and elsewhere and to compare—perhaps “contrast” 
would be a more appropriate word—the present state of affairs in 
England with that in certain other countries where a good deal of 
attention has been given to food legislation. The subject is perhaps 
timely because we are approaching the centenary of the Act of 1860 
“For Preventing the Adulteration of Food and Drink.” I understand 
it is proposed to mark that occasion by an international conference 
upon food legislation, and it is encouraging to learn that the proposal 
has not only been promised official support in this country but been 
warmly—indeed, enthusiastically—received in Canada and the United 
States. There is every reason to expect, in 1960, a notable gathering 


in London of those in any way interested in food legislation 


359 
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Earliest Food Legislation 

The adulteration of food and drink appears to be as old as civi 
lized man; indeed, it might almost be said to be a mark of civilization 
lhe classical writers made numerous references to it; Pliny, for ex 
ample, gave a long list of the common adulterants of wine. What 
action, if any, was taken at that time to suppress adulteration I do 
not know 

In this country the earliest food legislation appears to have been 
an act passed in 1266 (51, Henry III). This was not directed against 
adulteration, but was designed to protect the purchaser against short 


weight in bread and the sale of unsound meat 


The merchant companies of the City of London were the first to 
take steps to ensure the quality of articles they sold and so to protect 
the good name and reputation of their nmiembers. The history of the 
Grocers Company is typical. This company, which succeeded an earlier 
body, the “Pepperers”, was established by roval charter in 1428. The 
members were alive to the possibility of fraud in the quality of spices 
and, at the request of the company, regulations were made by the 
City of London for “garbling” merchandise, such as spices and drugs 
sold by weight, that is, for the compulsory cleansing of such goods 
and so checking fraud; the company was given the right to nominate 


candidates for the office of City Garbler, the appointment being made 


by the Court of Aldermen. That the duties of the garbler were well 


performed is demonstrated by a petition presented to the House of 
Commons a few years later desiring that in every port of the realm 
where spices were sold they should be garbled in like manner as in the 
City of London. Accordingly, in 1447 the company was appointed by 
the King to be the official “garblers” for the whole kingdom outside 
the city. These privileges were exercised for more than two centuries 

indeed they were extended to include confectioners and sugar re 
finers—and were discontinued only when the Great Fire paralyzed 


the activities of the company 


Adulteration in Accum's Day 
Other city companies exercised similar restraints over their mem 
bers—the Bakers Company over the quality of bread, the Brewers 
over that of ale, the Vintners over that of wine. But in spite of the 


efforts of these companies, adulteration increased. and numerous acts 


were passed to secure the quality of specific commodities—in 1597 


fish, in 1603 hops, in 1662 butter, and in 1668 against the adulteration 
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of wine. Indeed, during the next century and a half there appeared 
a long succession of such ordinances—some related to bread, but by 
far the greater number to those commodities that had become subject 
to duty—chiefly beer, wines, spirits, tea, coffee and coca. Frederick 
\ccum’s Treatise on Adulterations of Food, published in 1820, recites 
many instances of successful prosecutions and heavy fines— £100 is 
commonplace. It is highly significant that the proceedings are invari 
ably at the instigation of the Crown, with the excise officer as the 
principal witness. I am afraid the truth is that the endeavors made to 
secure the purity of those articles and beverages were not prompted 
by consideration of the health or pocket of the consumer, but pri 
marily in order to protect the revenue 
\ccum’s Treatise is, however, not confined to the recital of reve 
nue offenses. In his introduction he says of his book that it will have 
served its purpose: 
d to impress on the mind of the Public the magnitude of a1 
ny cases, prevails to an extent so alarming that we may exclaim 


he sons of the Prophet, “There is death in the pot.” 


The book has sections dealing with poisonous cheese, pepper 


confectionery, ketchup, custard, anchovy sauce, olive oil, mushrooms 
and soda water and with all types of food prepared in lead and copper 
vessels. It also refers at length to the nontoxic adulteration of bread 
beer, wine, tea, coffee, spiritous liquors, pepper, cream, lozenges and 
mustard. In Accum’s opinion the deterioration of almost all the 
necessaries and comforts of existence was such that it must be justly 
observed, in a civil as well as a religious sense, that “in the midst 


of life we are in death.” 


Chemical Identification of Adulterants 

In 1820 when Accum’s book was published, chemical knowledge 
was rapidly expanding and was providing for the first time means 
whereby many kinds of adulteration that had previously been only 
suspected could now be positively identified. There was no lack of 
opportunity to apply the new knowledge, for in the first half of the 
nineteenth century adulteration was so widespread as to leave one i1 
doubt whether any unadulterated food could be purchased in the ope: 
market 

On May 23, 1850, there was a debate in the House of Commons 
over a Treasury minute directing excise officers to ignore the ad 


mixture of chicory with coffee on the grounds that no loss to the 
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revenue resulted. The chancellor, in reply, made it clear that in the 
matter of tobacco, he was concerned only with protecting the reve 
nue, but that he had regard for both revenue and health when trying 
to prevent the adulteration of tea with sloe leaves. He went on to 
make the following statement (which I quote from Hansard) : 

lf the hon. and learned gentleman made enquiries he would find all milk 
he drank did not come from the cow, nor was all the bread he ate composed of 


wheat flour; but he would hardly ask the Government to watch the doings of the 


bakers and dairymen 

Later, he said specifically in respect of coffee and chicory 

He had desired the Commissioners of Inland Revenue to learn if there were 
iny ready certain and available test of the adulteration; and the answer he had 
received was, that neither by chemical nor by any other mode could it be ascet 
tained with any degree of certainty whether a mixture contained chicory or not 

Dr. A. H. Hassall took up the challenge and shortly afterwards 
read to the Botanical Society of London a paper on the adulteration 
of coffee, which was widely reported and followed by a second paper 


on the microscopic detection of impurities in sugar 


Hassall, who was well known to the editor of The Lancet, Thomas 
Wakeley, was commissioned to prepare a series of articles setting out 
the results of analyzing samples of food and beverages bought at 
shops in and around London, These articles were published in The 
Lancet under the title Reports of the Lancet Analytical Sanitary Con 
mission and obtained wide publicity in the lay press. Support for the 
work of The Lancet came not only from The Times, but from many other 
newspapers and periodicals, including Punch. The campaign, at first 
restricted to London, spread to the provinces, and in 1854 The Lancet 
carried this significant announcement 


\ new local official, viz. a Public Analyser, charged with the examinatior 


‘ 


suppression of adulteration in all articles of consumption, has been appointe« 
the Town Council of Birmingham 

There is little doubt that the work of Hassall and his colleagues, 
and the publicity given to it by The Lancet, led to substantial improve 
ments. But it did more; it stimulated Mr. John Postgate, a surgeon 
of Birmingham, to start a national campaign, as a result of which a 
select committee of the House of Commons was set up under the 
chairmanship of Mr. Scolefield to inquire into the adulterations of 


food, drink and drugs. During 1855 and 1856 this committee issued 


three reports, and the evidence given was recounted in popular form 
in a book published in 1857, entitled /s Killing Murder? 
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First Law Against Adulteration 
It was the report of the Scolefield Committee that gave rise to 
the Act of 1860, “For Preventing the Adulteration of Articles of 
Food and Drink.” This act was indeed epoch-making; as far‘as I can 
ascertain, it was the first act passed anywhere in the world—certainly 
anywhere in the English-speaking countries—that was designed to 
prevent the adulteration of food in general and was not confined in 


its Operation to one or more specified articles of food 


It is not surprising that this first attempt proved inadequate to 
deal with a subject now known to be fraught with difficulties and 
hazards. Its particular shortcoming was that offense was restricted 
to the sale of adulterated foods. It did, however, for the first time 
establish the right of district boards and town councils to appoint and 
pay analysts 


\n amending act in 1872 endeavored to overcome this difficulty 


by making the “wilful admixture” of an adulterant an offense, The 


inadequacies of these acts of 1860 and 1872 quickly became apparent 


and they were replaced within a few years by the “Sale of Foods and 
Drugs Act, 1875.” This 1875 act may properly be looked upon as the 
parent of food and drug law in the British Commonwealth. It is the 
enactment within which, for the first time, there occurs that expres 

sion, now so well known to us all: 
shall sell to the prejudice of the purchaser any article of food 
of the nature, substance and quality of the article demanded by such 

laser 

The act was amended in 1879 to clarify some minor points, and 
more considerably amended in 1899. Provision was then first made 
for “warranty” as a defease, and the definition of food was clarified 
by the exclusion of drugs and water and the inclusion of flavoring 
matters and condiments. An act consolidating and amending the 


existing food laws was passed in 1928, 


\ll the foregoing enactments are now of historical interest only 
for after the report in 1934 of a departmental committee on the compo 
sition and description of food, appointed by the Minister of Health 
a new act passed in 1938 more nearly reflected modern circumstances 
and introduced a wider concept of the nature of the protection to be 
afforded the purchaser. Again, new ground for this country was 
broken in that it became an oftense to give with any food a label or 


to publish an advertisement that “falsely describes that food or is 
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otherwise calculated to mislead as to its nature, substance or quality.” 
In addition, the Minister of Health was given authority to make regu- 
lations for the labeling of foods and for the prescribing of food stand- 
ards. This act, which in many of its provisions did not apply to Scotland 


and Northern [reland, only came into effect on October 1, 1939. 


Regulations Made by Ministry of Food 


Meanwhile war had broken out, and the Ministry of Food was 


created shortly thereafter. This ministry almost at once found it neces 


sary to issue (under the Emergency Powers (Defense) Act, 1939) many 


defense regulations for food, but almost without exception they re 
lated to prices and rationing; no serious difficulty arose because the 
Minister of Food had no authority under the Food and Drugs Act. 
By midsummer of 1941 there had developed an acute shortage of 
many foodstuffs; as a result, a considerable number of new products 
were being offered for sale as substitutes. Many of these substitutes 
were useless, and almost without exception the public was grossly 
misled about them both by advertisement and by labeling. In these 
circumstances the Minister of Food was constrained to make the sale 
of substitutes subject to license, and at a later stage this requirement 
was extended to all manufactured foods. 

In the issue of licenses opportunity was taken to subject labels 
to review; when the labels or other descriptions on the containers 
were deemed misleading, the license was made conditional upon a 
change. There was doubt whether such action could appropriately 
be taken under a defense regulation because of the existence of the 
provisions of the Food and Drugs Act, 1938. To regularize the po 
sition, therefore, the authority of the act to control foods was trans 
ferred by order in council to the Minister of Food (Defense (Sale of 
Food) Regulations, 1943). From this action there resulted the Label 
ing of Food Regulations and the Food Standards Orders. But the 
minister did more than make orders. He set up a division of the 
ministry to help manufacturers and others in the proper interpreta 
tion of the regulations. This action led to agreement between manu 
facturers and the ministry upon codes of practice—a new procedure, 
but one which was of help to all concerned. 

These powers to make regulations relating to labeling and stand 
ards have not only been preserved in the Food and Drugs Act, 1955, 
but have been extended to include advertising, although the power to 
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regulate advertising has not so far been exercised. With the demise 
of the Ministry of Food, the authority for making such regulations 
has passed to the Minister of Agriculture, Fisheries and Food and 
the Minister of Health, acting jointly. 


Food Law of Other Countries 
[ have briefly described the history of the law relating to food 
in this country. It may be of interest, and it is certainly revelant, to 


compare the position with that of other English-speaking countries 


The Act of 1860 marked a new conception in food law, and this 
certainly did not pass unnoticed elsewhere. It came as a surprise to 
me, however, to learn that action was first taken in New Zealand in 
1866. Moreover, the first food-adulteration act in New Zealand did 
not slavishly repeat the words of the English act, but improved upon 
it; indeed, it anticipated the later English acts by not restricting the 
offense to sale, but by covering manufacture, selling, exhibiting or 
offering for sale. That foresight has continued ever since, 

\n adulteration-prevention act passed in 1880 extended the defi 
nition of food. A further act in 1883 set up standards for milk, butter, 
cocoa, vinegar and tea. I believe these to be the first legal standards 
established in any English-speaking country; their imperfections as 


standards do not detract from their historical importance 


The 1907 annual report of the New Zealand Public Health De 
partment states: 

Nor should any legal difficulties be placed in the way of securing that the 
purchaser knows exactly what he pays for. If a tin of alleged Finest Pepper 
contains 50% of flour, this fact should be clearly stated on the label. The words 
“mixed with farina” should not so simulate an ornamental border as to be unde 
cipherable unless with the aid of a magnifying glass 

Consequently, it is not surprising that the New Zealand Sale of 
Food and Drugs Act, 1907, was sweeping in the purposes for which 
regulations might be made, including the prescribing of standards 


and mode of labeling. For some time after the act became effective 


little progress was made, apparently owing to lack of staff, but in 


1913 extensive regulations were issued; they provided for the proper 
labeling of food packages and set out standards for a considerable 
number of foods. Advertisement was dealt with by an amendment of 
the act in 1924. The law was consolidated by the Sale of Food and 
Drugs Act, 1947, in which the protection of consumer, in both his 


health and his pocket, has been well maintained. 
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In the Union of South Africa, until the passing of the act of 


union in 1909, food laws were necessarily restricted to the individual 


provinces. In the Cape Province, an act passed in 1890 generally 


followed the English act of 1875, and similar action was taken in 
Natal in 1898. The Natal act was amended, and widened in its scope 
in 1901. In the Transvaal, a law of limited scope was passed 1n 1896 
and amended in 1901, and an act in the Orange Free State in 1906 


brought that province into line with Natal 


In 1928 the Minister of Health, speaking in debate upon a food 
drugs and disinfectants bill, stated that existing laws in the various 
provinces all stemmed from the Cape Province act of 1890, which was, 
to quote his words, “practically the same as the English Act of 1875, 
so that our anti-adulteration legislation in this County is really no 
less than 53 years old.” The bill became the Food Drugs and Disin 
fectants Act of 1928 and is described as an act 

lo consolidate and amend the laws for regulating the labelling and preventing 
the importation or sale of foods or drugs which are unwholesome or adulterated 
or incorrectly or falsely described 

Though the act does not itself lay down standards, it gives compre 
hensive powers to the minister to make regulations, and those powers 
have been freely used. 

Inconsistencies in Australia 

In Australia, the difficulty existing in South Africa before the 
act of union still exists. By the Commonwealth of Australia (Con 
stitution) Act, 1900, the individual states have all the powers they 
possessed at the time of federation except those exclusively assigned 
to the federal authority; as a result, the federal Parliament has no 
power to legislate about food and drugs. This is not to say that there 
are no food laws in Australia; there are, but each state makes its own, 
so that each is effective only within its own state. A paragraph in 
“Food Technology in Australia” as recently as January, 1958, clearly 
sets out the position and its difficulties: 

Inconsistencies in food regulations between the States date from the very 
day when New South Wales introduced a Pure Food Act in 1909, four years 
after Victoria, and did not make it identical with the Victorian Act. For the 
next 40 years turther State legislation made confusion “worse confounded,” i 
spite of repeated attempts to reverse the process, in spite of the fact that these 
inconsistencies soon became a source of inconvenience to the interstate trade of 
manufactured foods. But the situation is exactly what you would expect when 
six sets of food laws are promulgated by six departments of Public Health on the 
advice of five technical advisory committees (Queensland can do without) and 
drafted by six legal departments. 
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Without question a greater effort than ever before is today being made 


by the authorities in the several states to resolve their differences of 


opinion and to secure the adoption of similar legislation in each state 
But the desirable end of establishing identical food laws in all the 


states has yet to be secured. 


Federal Legislation in Canada 

In Canada, before the British North America Act of 1867—an 
act for the union of Canada—legislation about foods was provincial, 
and related to individual foods only. The Canadian constitution set 
out by the act was primarily concerned with the legislative powers 
of the Central Government and made no specific provision for food 
legislation; the constitutional uncertainties were only finally resolved 
in all their aspects as recently as 1950. Nevertheless, unlike the 
position in Australia, the Federal Government had legislated in the 


food field for many years, and its authority in Canada was accepted 


The first enactment was in 1874, when certain sections of the 
English act of 1872 were incorporated in the Inland Revenue Act 
The significance of Section 6 of the English act of 1875 was quickly 
appreciated, and the Inland Revenue Act of 1878 expresses the cor 


cept of prejudice to the purchaser 

Thereafter, to quote from Canada’s Food and Drug Laws, by 
RK. E. Curran, Q. C. (Chicago, Illinois, Commerce Clearing House, 
Inc., 1953) 

Che importance of legislation dealing with food and drugs was soon rea 
and in 1884 it emerged from the shelter of the Inland Revenue Act as legislation 
in its own name, as “An Act to Amend and to Consolidate as Amended the 
Several Acts Respecting the Adulteration of Food and Drugs.” By its short tith 

was called “The Adulteration Act, 1884.” Phe significance of this enactment 
went far beyond its immediate text or subject matter, and proved to be a legisla 
tive crossroads in this field. Until then the cut of the Canadian legislation had 
been according to the English pattern. This statute, however, in defining adul 


teration and fixing official standards for drugs demonstrated the intention 
Parliament to legislate for Canada independently of the pattern 

another country This independence of legislative thinking was t 

reaching consequences, for not only did it ensure for Canada legislation according 
to Canadian needs, customs and conditions, but it gave to the Canadian law a 
force and impetus that left its mark on the food and drug laws of many other 


countries 

Since 1884 there have been no less than 20 amending and consoli 
dating acts, culminating in that of 1952. Taking that act together 
with the regulations issued by virtue of its powers, | am left in no 
doubt that Canadian food law is more comprehensive than that of any 
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other country. It represents protection for the consumer in the most 
highly developed form I know. All who are interested in food legis 
lation will find Curran’s book well worthy of study: it is a classic 
exposition of the food laws of a country, and it is surely significant 
that its publication was sponsored by The Food Law Institute, of the 


United States 


Practical Paramountcy of United States Federal Laws 


In the United States, as in Australia, sovereign authority rests 
with the individual states. Within their own borders the several states 
therefore operate their own food and drug laws. Though these laws 
generally follow federal food and drug laws, there are, in some states, 
material differences It would be impossible to deal here with the 
legislation of individua! states, and I shall confine my remarks to 
federal legislation and regulations. These are by far the most impor 
tant, since they affect all articles imported and all articles of inte 
state commerce. Given ease of transportation and the desire to secure 
a wide market, virtually all manufacturers are, in effect, subject to the 


food and drug laws and regulations of the United States Government 


\s in other countries, the first laws related to specific foods 
beginning with the oleomargarine law of 1886. Then there was a law 
in 1890 to prevent the importation of adulterated food and in 1902 to 
prohibit the false branding of foods. The first food and drug law of 


by the late Dr. H. W. Wiley: he became the first Administrator of 
that Act. It is of interest to note that the bill was first introduced 


general application—the Food and Drugs Act of 1906—was “fathered” 


in 1879; during the 27 years ensuing before it became law, Congress 
studied and debated national food law at length and on many o« 
casions, In 1938 the present Federal Food, Drug, and Cosmetic Act 
was passed. This law covers the manufacture and sale of foods, 


including their labeling, and many standards for food have | 


een 
created under its provisions. It does not control advertising, which 
is provided for by the Federal Trade Commission Act and is sepa 


rately administered 


Food legislation in all the countries | have mentioned began in 
the simplest form as an enactment designed to protect the public in 
relation to a single foodstuff in general use and of great importance 
to the health and economy of the community—usually bread. This 


kind of law relating to a single food continued until our act of 1860 
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set a new generic pattern of legislation and provided means for its 
enforcement 
Britain's Loss of Interest 

Our act of 1875, introducing for the first time the concept of 
broad consumer protection and making it an offense that the pur 
chaser should be prejudiced, was yet another great step forward. The 
importance of both the 1860 and 1875 acts was widely recognized 
and set the pattern, as I hope to have shown, for subsequent legis 
lation in many countries. At that point we appear to have lost inter 
est; our leadership was not maintained, and from 1875 onwards we 


have lagged behind in thought and action. Why 


Is it because the risks against which the New Zealand, Canadian 
and United States laws sought to protect their public do not exist 
in this country or is it because the public accepts them, if they do 
exist, as part of the pattern of life and considers the admonition 
“caveat emptor’’—which in some measure we all recognize in our deal 
Certainly it 


ing of whatever nature—to be an adequate safeguard? 


is true, as a senior member of the United States Food and Drug 
\dministration once said to me: “Whatever laws or regulations you 
make, you cannot prevent a fool being foolish.” Alternatively, is it 
that our intentions, as expressed in our legislation, are good and our 
basic provisions adequate, but our administration and enforcement 
are so lacking in effect that they fail to carry out our good intentions ¢ 

So far as I can see, we have finally, if a little belatedly, reached 
the same broad conclusions as have other countries—Canada, for ex 
ample. We accept the fact that the consumer is entitled to protection 
of both his health and his pocket, and we have given some effective 


ness to our convictions in appropriate enactments 


Official Action and Public Opinion 
With the mass of legislation that seems an inevitable corollary 


of the improvement in our social conditions and is a mark of this 


century, however, it is inevitable that much of it shall be of an 
department of 


enabling nature. It therefore falls to the relevant 
government to give eftect by regulation to the intentions and purpose 


of the legislation itself. Has this responsibility been accepted and has 


action been adequate to meet our needs? Clearly, the answer given 


to such questions must be largely a matter of personal opinion, but 


[ for one doubt whether we can answer “yes” to either. But | would 
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qualify this statement by saying that I am not suggesting this to be 
due to dilatoriness or to lack of a sense of responsibility of those in 
executive authority. I believe that the present state of affairs arises 


from a combination of circumstances 


In the first instance the stimulus to action—whether in Parl 
ment or by the Executive—must come from public opinion, I have 
vet to observe about foods any expression of public opinion likely to 
stimulate either politician or official. To put the matter bluntly, th 
iverage person takes little interest in the purity of his food or eve 
minds being defrauded, provided his palate is satisfied and his health 


unaffected. | am sure that much which was done during the war was 


possible only because public opinion was firmly behind official action 


because the public was aware that in certain instances it was being 
defrauded and was prepared wholeheartedly to support any action 


taken to protect it 


Circumstances being as they are, action must depend upon there 
being some person or persons in Parliament or in executive authority 
convinced of the need for consumer protection and prepared to work 
with a missionary-like enthusiasm to secure promulgation and en 
forcement of regulations. In the Executive this must entail freedom 
from other duties, an adequate supporting staff and an adequate r 
sponsibility for not only legislation, but its enforcement. It is not 
without significance that in Canada, in the United States and in New 
Zealand the authority for promoting food law and regulations is als« 
responsible for enforcement and, moreover, is in the hands of techni 


cally trained and experienced persons 


When, in 1942, | had the privilege of seeing a great deal o 
United States Food and Drug Administration, | was astounded at its 
magnitude and resources. Those of you who are not familiar with 
this agency of the United States Government may be interested te 
know that in 1955, the latest vear for which figures are available t 
me, it employed as statt 791 persons and that apart from its head 
quarters—which ts engaged in administrative and laboratory work 
there were 16 stations in the principal cities. The total annual budget 
of the Administration was then approximately £2 million. Even so 
the responsible minister—the Secretary of Health, Education, and 
Welfare— set up an advisory committee in 1955 to report upon the 
work of the Food and Drug Administration. This committee recom 


mended a three- to four fold expansion over a period of five to tet 
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years. The recommendation was accepted, and effect is being given 


to it. The budget for 1959, was set at £3.4 million 


Opposition to Central Direction 


There are, however, further difficulties of importance, In Great 
Britain we are handicapped by a system of local government with 
its roots in Anglo-Saxon times and, | suggest, not ideally suited t 
today’s needs and circumstances-—at least for the purposes we are 
considering. Nevertheless, local government is so firmly established 
that any suggestion to transfer even part of its authority to the center 
would give rise, | am convinced, to the most violent opposition. Even 
if it were considered that enforcement of food regulations would be 
best under some central direction, this would be opposed lest agree 
ment to such action might become a precedent for the transfer of 
other functions Nevertheless, the immediate postwar years saw the 
institution of a measure of central direction which, although it was 
criticized in a few quarters at its inception, appeared to work smoothly 
and with manifest advantage to all concerned. I believe the work had 
merit and | regret that it was abandoned. If this view is generally, 


held, is it too late to try again: 


The fact that enforcement and its cost are a local responsibility 
militates against effective performance. | do not for one moment 
suggest that the local officials concerned are wanting in either ability 
or a sense of responsibility, but they must be conscious of the financial 
implications of effective enforcement, especially when points of difh 
culty and doubt are involved. The fact that there are so many en 
forcing authorities is itself a serious objection. It is unreasonable 
that a manufacturer distributing his products throughout the king 
dom shall be in danger of prosecution by nearly 400 authorities for 
one and the same offense. Admittedly, multiple prosecutions are rare 


but they have been known, and this possibility ought not to exist 


Kven if there were any serious endeavor to create what the law 
envisages—standards for advertising and labeling better calculated 
to protect the consumer, as there are in Canada, for instance—the 
existence of a large number of enforcing authorities, each one express 
ing by its actions its own possibly individualistic interpretation of 
regulations, could lead only to difficulties, the more so since most 


proceedings would be determined by courts of lay magistrates with 


no knowledge of the technical questions involved and ill-suited t 
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determine such issues. It is a misfortune that so few cases have ever 
reached the higher court: as a result, a considered judgment is a 
rarity. But it is futile and unreasonable to expect cases to be taken 
to appeal, thus establishing a corpus of law, so long as the cost rust 
be borne by the local ratepayer. This is in marked contrast to prac 
tice in the United States, where proceedings instituted by the Food 
and Drug Administration must be in a federal court and all federal 
courts are courts of record similar to our court of appeal from sum 
mary proceedings 

Today, however, probably the greatest risk of prejudicing the 
purchaser lies in the absence of standards for foods in general use 


but manufactured for local consumption. The sausage, which has 


received a good deal of publicity of late, is a good example. If othe 


countries can make standards for sausages, why cannot we 


On my visits overseas I have observed many attractive posters 
and booklets displaying the delights of a visit to this country. Almost 
invariably they depict colorful scenes—a traditional ceremony such as 
the changing of the guard, or a group of picturesque but ancient 
thatched cottages. I do not know what the organizers of the cente 
nary celebrations in 1960 have in mind to display—is it the past 
glories of our food legislation or our present state of development in 
food law and its enforcement? If it is the latter, is there not a danger 
that visitors may come to liken our food law administration to the 


thatched cottages—picturesque, but lacking in all modern amenities ? 


In conelusion, | wish warmly to thank my colleagues and friends 
at home and overseas to whom I am indebted for much of the infor 


mation upon which this address has been based [The End] 


¢ FEED-ADULTERANT SHIPPERS FINED * 


On June 1, two firms—both of Cincinnati, Ohio—plead 
to charges of shipping tallow containing an added poisonous substat 
for use by chicken-feed manufacturers. A tarry residue by-product 
chemical and distillation processes by one of the firms was 
Food and Drug Administration scientists to be a factor in an o1 
chick-edema disease that killed millions of chickens in 1957 
companies had agreed to use the substance in tallow destined for chicket 


feed manufacturers without safety-testing its use in chicken feed and 


without advising the feed mills. Characteristics of the residue made it 
essentially undetectable when mixed with tallow, according to FDA 
chemusts 


The firms were fined $2,000 each, but have been required to make 


partial repayment of several million dollars to chicken raisers 
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PROSPECTIVE FEDERAL REGULATIONS? 


By THOMAS W. CHRISTOPHER 


Mr. Christopher Presented This Discussion Before the Fifteenth 
Annual Meeting of the Section on Food, Drug and Cosmetic Law of 
the New York State Bar Association, in New York City January 27 


HE QUESTION to be discussed here is whether a state legis 
lature may incorporate by reference the laws or regulations 
present or prospective, of a sister state or of the federal government 


The emphasis will be on the food and drug fields 


Many states now engage in the practice of incorporation by refer 


ence, and the urge for uniformity in some fields is such that the 
procedure likely will become more prevalent. A number of states, for 
example, have laws which adopt federal standards for foods, including 


standards promulgated subsequent to the passage of the state statute.’ 


The phrase “incorporate by reference” is used here to include 
two situations. In the first, the legislature, merely by referring to it, 
adopts an existing statute or regulation of the state or of another 
jurisdiction. Thus, a statute might say that the existing federal 
standards for ice cream, found in such and such a place, shall be the 
standards for ice cream for the state. This is a legitimate tool in 
drafting legislation. It may be pointed out that, by way of analogy 
such a procedure is not unusual in private papers; deeds and trust 
instruments are examples* and also, to some extent, even wills 
From a policy point of view, no compelling reason appears why a 
legislature cannot make use of the same device, and a number of 
decisions so hold.*’ (Admitting, however, that such incorporation of 
existing material by a legislature is legally permissible is not to say 
that the practice always is to be recommended, for “laziness” may be 
the term for such a procedure.) 


1See Arkansas Statutes Annotated, Sec ‘See Ex parte Lasswell, CCH Trade 
82-912 (Supp.. 1957): Idaho Code Annotated Regulation Reports, Supp. 1932-1937, * 7222 
Sec. § 37-215 (1947) 1 Cal. App. 2d 183, 36 P. 2d 678 (1934) 
?Casner (Ed.), American Law of Prop- Zurich General Accident &@ Liability Insur 
erty, Sec. 12.103 (1952): Scott, The Law of ance Company 1 Industrial Commission 
Trusts, Secs. 54.3, 56.4, (2d Ed 1956) 331 Ill. 576, 163 N. E. 466 (1928): 82C.J.S8 
Atkinson, Handbook of the Law of Wills 126 (1953) 


(2d Ed., 1953), p. 385 
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Types of Constitutional Restriction 


lt may be well to digress for a moment and pou 


states have constitutional barriers to incorporation by 


York being an example. The constitutional provisions 


types. In the first, the provision states that no 1: shall 
revived or amended by reference to its title only but mt 

in full Chis is a restriction on legislative power and ts to 
construed,” so, if taken at face value, the restrictive 
constitutional provision (“revised, revived or amended 

apply to enactment of a new provision which Incorporates 
ence as a part of itself sections of other statutes. Court deci 
agree It follows that suck a constitutional provisior 

| 


hinder a egislature's adopting a federal statute as part 


of a new law it was enacting 


In the second type of constitutional restriction, the cor 
provides that the legislature cannot incorporate by referencs 
make the incorporated material a part of the new act. Thus 
has to say everything in the statute without use of outside sources 


The New York Constitution reads: 


No law shall be revised or amended A. 2d 258 (1948): State Hoss, 143 Ore. 41 
or the provisions thereof extended by ref 21 P. 2d 234 (1933): People ex rel. Everson 
erence to its title only, but so much thereof v. Lorillard, 135 N. Y. 285, 31 N. E. 1011 
as is revised, amended or extended shall be (1892) 
re-enacted and published at length Mon State ex rel. Berthot v. Gallatin County 
tana Constitution, Art. 5, Sec 25 Also High School District, 102 Mont. 356, 58 P 
see Oregon Constitution, Art. 4, Se 2d 264 (1936): State v. Hoss, cited at foot 
Washington Constitution, Art. 2, Sec. 37 note 6: State ex rel Washington Toll 

* Landis Township v. Division of Tax Ap Bridge Authority v. Yelle, 32 Wash. 2d 13 
peals |New Jersey], 137 N. J. L. 224, 59 200 P. 2d 467 (1948) 
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No act shall be passed which shall provide that any existing law, or any 
part thereot, shall be made or deemed a part of said act, or which shall enact 


that any existing law, or part thereof, shall be applicable, except by inserting 1 
in such act.* 


\t times the New York courts have worked hard to avoid apply 
ing this constitutional mandate. In one decision, the court refused 
to apply it in a statute that provided for enforcement of a federal 


law ;* another exception was made in regard to a statute which referred 
to and made use of the federal laws on inheritance tax But by and 
large, as in matters of delegation of power, the New York courts 
are tough on incorporations by reference. Examples are the decisions 
which invalidated statutes which provided that the codes of the NIRA 
should, when filed in the state, be the law of the state.’ Another 
example is the alcoholic beverage control law and its reference to 
fair trade provisions of another statute.’ 

The New York food law provides that food standards shall con 
form to federal standards “in so far as practicable,” ** and it may be 
argued that this violates the constitutional provision. I would think 
that this is not incorporation by reference due to the words “in so far 
as practicable,” but rather is a standard or guide and a statement of 
legislative policy 

| would suppose, however, that a state statute which provided 
that existing federal food standards shall be the law of New York 
would violate this constitutional provision. Likewise, one which 
adopted federal regulations regarding food additives would appear to 
contravene Article 3 of the New York Constitution.'* For here would 


be ine orporation by reference 


Problem of Adopting Future Federal Laws or Regulations 


So much for the adoption by reference of existing material 
The second situation in which we are using the phrase “incor 
porated by reference” is where a state statute provides that the laws 


or regulations of the federal government (or of a sister state) on a 


*‘ New York Constitution, Art. 3, Sec. 16 Staats, CCH Trade Regulation Reports 

» People v. Brongofsky, 181 Misc. 782, 50 Supp. 1932-1937, © 7317, 267 N. Y. 290, 196 
N. Y. S. 2d 32 (1943) N. E. 61 (1935) 

” Jn re Thalmann’s Estate, 177 Misc. 1055 2 Levine 1 O'Connell, 275 App Div 
32 N. Y. S. 2d 695 (1941). Also see Transit 217, 88 N. Y. S. 2d 672, aff'd, 300 N. Y. 658 
Commission v. Long Island Railroad Com- 91 N. E. 2d 322 (1950) 
pany (City of New York, Intervener), 272 "New York Agriculture and Market 
N. Y. 27. 3 N. E. 2d 622 (1936) Law, Sec. 214-b 

‘Cline v. Consumers’ Co-operative Gas ‘On such a_ constitutional provision 
é Oil Company, CCH Trade Regulation also see Rathborne v. Collector of Revenue 
Reports, Supp. 1932-1937, " 7226 152 Misc 196 La. 795. 200 So. 149 (1941): State 1 


653. 274 N. Y. S. 362 (1934): Darweger 1 Pete, 206 La. 1078, 20 So. 2d 368 (1944) 
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specified subject shall be the law in the state, both as to existing 
rules and those to be issued in the future. In this situation, the state 
presently is accepting future regulations and amendments of a foreign 
jurisdiction. 

In such a case, the adopted statute or regulation now in existence 
presents only a problem of incorporation by reference in the sense 
already discussed. As to regulations which the federal government 
will adopt later, we have essentially a problem of delegation of power. 
When the state legislature says in 1960 that regulations regarding 
food standards which the United States Food and Drug Administra 
tion shall promulgate in the future shall be the law of the state, the 
legislature is authorizing the FDA to create food standards for the 


state 


In this situation, the state has no control over the federal agency 


no remedies for misfeasance or nonfeasance, no power of recall or 


impeachment. The one control is repeal of the statute by a later 


legislature, which repeal is not retroactive in time 


From the viewpoint of justice, one of the weaknesses of this sort 
of delegation is that a defendant may have more difficulty in establish 
ing defenses. How can he, for example, establish in the state action 
that the federal regulation itself is illegal: how can he effectively 
get at the federal agency? How may an intrastate producer attack 
a federal food standard within the designated period of the federal 
statute? Such problems are serious, and deserve the attention of the 


bar and of the courts 


Turning to the more central consideration, from a constitutional 
viewpoint the problem of a state’s adopting future federal laws or 
regulations is, as I have said, one of delegation of power. In testing 
the delegation, the initial question is: May the legislature itself do 
what it has delegated’ Thus, could the legislature enact a standard 
of identity for bread? If the answer is “yes,” the next issue is whether 
this is a delegable power. May the legislature, for example, authorize 
a state agency to promulgate food standards? The third question, if 
the second is answered in the affirmative, is: May the legislature 
adopt future federal laws or regulations in the area? Thus, may it 
authorize the federal government to act for it? 

The matter of delegation is one on which various jurisdictions 
differ. On the federal level, after one has read the decisions, he finally 


comes out, | think, with a rule that the power of delegation by 
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Congress is extremely broad and that the test is whether or not the 
court believes the way chosen to be a reasonable approach. Thus, 
is this the sort of matter which Congress needs to farm out? If so, 
has it given the guides which one may reasonably expect in the 
circumstances? Very general guides may, in the circumstances, be 


all that are indicated 


State courts in the past have been strict about delegations. | 
would guess that in 1900 many state courts would have invalidated a 
food standard statute similar to Section 401 of the Federal Food, 
Drug, and Cosmetic Act. Today many state courts are more liberal 
in this regard but it is still necessary to consider the problem on a 


state by state basis 


Speaking generally, state courts invalidate legislative delegations 


for one or the other of these reasons: A lack of standards or guides 


or a giving-away of inherent, “entailed” legislative power 


Kither of these grounds could be used to void a state act which 
adopted future federal regulations, for the state has no control. But 
the giving-away-of-power rationale is subject to at least one weakness 
\ssuming that the legislature could authorize a state agency to 
promulgate the same regulations, the argument as to inherent o1 
entailed power is gone. The antidote for this rebuttal is to adopt 
a modified theory to the effect that there are matters which a legis 
lature may authorize agencies and servants of the state to do which 


it cannot authorize a foreign jurisdiction to do 


The logic of such a modified position is seen when one suggests 


that New Jersey, say, adopt a statute to the effect that the food stand 


ards of Kansas, now and in the future, be the food standards of New 


Jersey. This proposal raises, perhaps, a different personal reaction 
than when one proposes an adoption of federal rules vet the burdet 
is on the proponent to demonstrate the difference 

Returning to the test of standards or guides, I believe it can be 
said that all states require (at least, usually) some sort of standard 
or guide in any substantial delegation. If this premise is sound, what 
standard or guide is there when a state adopts future federal regula 
tions? The decisions put forward two. One is to the effect that the 
past performance of the federal government in the field is a standard: 
confidence in the federal agency, based on its record, is another way 
to put it. Such a rationale would work in the case of food standards 


as there are many years of history here; but what about a food addi 
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tives statute where there is little federal experience’ And this rationak 
would apply as well where one state adopted future laws of a sister 


state, an act which would shock some people 


The second standard or guide suggested by the courts is that of 
uniformity. The state seeks uniformity and this, the courts say, is 
standard enough. The weakness in logic here is that the courts normally 
use “standard” in matters of delegation to mean direction or guidelines 
for the agency, the actor. “Uniformity,” as used here. refers to the 


motive of the legislature 


Vagueness in Statutes 


\s indicated earlier, food-standard statutes furnish illustrative 
material for an analysis on a practical level of the problem of deleg: 
tion we are discussing. A number of states have statutes which ado 
federal food standards without question. An Arizona statute provide 
that the “standard of purity of food shall be that prescribed by the 


secretary of the United States department of agriculture 


\n Idaho statute provides 


The standards of quality, purity 


have been or sh; adopted by 


al hereby dec 


é 
s, liquors, drugs and drinks 

There is a serious problem of vagueness in both of these statutes 
for no specific federal acts or promulgations are pointed out. Would 
the voluntary standards, for example, be compulsory in Idaho and 
\rizona?’ (A California food-additives statute avoids this vagueness 
Cuarge by a sper ific reference to the federal act 

Beyond this charge of vagueness, there is the fact that the 
flatly turn over food standards to a separate jurisdiction 
test mentioned earlier, one would ask whether this is one 
reasonable ways to do this job 

Several states, on the other hand, adopt federal food standards 
but subject to some discretion in a state official based on a stated guide 
or standard. Examples are Alabama,'* Arkansas'® and New York 
which have statutes that authorize a state official to adopt federal 
regulations for food standards “so far as practicable.” This procedure 
leaves discretion in an official over whom the state has power and 


Arizona Code Annotated Sec 68-401 Alabama Code, Tit. 2, Sec. 303 (1940) 
(1939) Arkansas Statutes Annotated, Sec. 8 
“Idaho Code Annotated Sec 1119 (Supp.. 1957) 
(1947) * New York Agriculture and Markets 
“ California Health and Safety Code, § Law, Sec. 214-b 
26470 (Supp... 1959) 
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control, and also it sets out the guide “so far as practicable.” This 
guide, it should be noted, is to be read as a part of the state act as 
a whole and does not stand alone on its generic meaning, and so it 
is more of a guide than at first appears; the guidelines of the entire 
state act are in effect. 

Such a procedure is a far cry from the Idaho-type statute. Here 
the state has control, and there are guidelines. Further, sucha pro 
cedure is practicable, and there is little reason, other than laziness, 
why a legislature should not use it rather than the Idaho approach 
Since a reasonable alternative is available, as to food standards, it 


seems to me that the Idaho approach is an invalid delegation of power 


Court Decisions 

Having stated this view, we may now turn to some of the appli 
cable court decisions. Three will serve to illustrate the view that 
blanket adoption of federal rules is valid. A California case, Ex part 
Lasswell, upheld a statute which adopted the federal NIRA codes for 
California. The court wrote 

We have betore u tate and 
wide business collapse Both state and nation are attempting to 
th 


federal acts, bot 


ate 


e interchange of produce. Both governments hi decreed that 


best be done through the enactments of codes These decrees 
verlying laws or the primary standards. The pow 
delegated powel 

New Jersey has decisions on either side of this issue so that 
both attorneys can rely on precedent. On the side of validity is the 
Hotel Bar Foods decision. In upholding the adoption of future federal 
regulations, the court wrote that if a state may adopt existing federal 
rules, the distinction between this and future ones is “insubstantial 
and hardly sufficient to determine basic issues of constitutionality 
This decision probably could have been put on nonconstitutional 
grounds, and so it perhaps can be put off in a corner. Also, some 
would disagree with the statement that such a difference is insub 


stantial Nevertheless, the decision stands 


The third case is State of Wisconsin v. Wakeen,* which upheld the 


pharmacopoeia provisions of the state food and drug act in Wisconsin 


‘CCH Trade Regulation Reports, Supp Reports, Supp. 1932-1937, 12 N. J. Misc 
1932-1937. © 7222. 1 Cal App. 2d 183, 36 531, 172 A. 903 (1934) 
P. 2d 678. 687 (1934) State v. Hotel Bar Foods, Inc., cited 
Compare State of New Jersey v. Hotel at footnote 22, at p. 732 
Bar Foods, Inc., CCH Food Drug Cosmetic CCH Food Drug Cosmetic Law Reports 
Law Reports ‘ 85.158. 18 N. J. 115. 1l2 A * 85.137. 263 Wis 101 57 N Ww 2d 364 
2d 726 (1955), with Wilentz v. Sears, Roe (1953) 
buck & Company, CCH Trade Regulation 
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The court writes that the statute is a complete act of the legislature 
which was not, when passed, dependent on the act of any other person 
or organization; the court continues that the act merely provided for 
the addition of drugs which should be discovered in the future. 

This argument is often used to uphold delegations, and it is used, 
| think, for lack of some better reason. The “‘fill in the details” argu 
ment, as it may be called, would fit almost any conceivable delegation, 
and so it is just words. It is not a test, not a judicial guide. It enables 
a court to uphold or reject as it wishes, merely by applying the word 
“details” to the proper part to make it fit. 


The Wisconsin court, in passing, also points out that the pharma 
] 4 I 


copoeia was not published in response to the statute but rather for an 


independent purpose. This is a more persuasive argument than the 
“complete act” one, and it is one which the opposition must face up to 
The trouble with it is that such a rationale also would apply to the 
adoption of any existing body's future rules; for example, this rationale 
would apply to a race track society or a society of plumbers. There 
still are no guides. Nothing is a delegation by this test 

In this use of the pharmacopoeia, there is an expression of con 
fidence, but there are no guidelines, and no controls are retained 

Let us look now at some cases which voided statutes that adopted 
future federal regulations. In a Florida case, the court struck down 
a statute which adopted, by way of option on the part of the shipper, 
the fruit standards of the federal Department of Agriculture. The 
court wrote: 


We do not question the authority of the legislature to make optional 
regulations of the latter [federal government] as they then existed but rules 
thereatter adopted by this [federal] agency could not be made effective unless 
subsequently accepted bv the [state] commission We feel that at all 
times the power granted in the act should be exercised by the state commission 


\ Maine court in 1922 struck down as an invalid delegation a 
law which adopted future as well as present federal statutes and rules 
as to the meaning of the word “intoxicating” and this in the face of 
the motive of uniformity.*® A Pennsylvania court invalidated a statute 
which, in setting out maximum working hours, provided that any 
federal regulations on the subject should be the law of the state. This 
court wrote: 

* Hutchins v. Mayo, 143 Fla. 707, 197 So 438, 117 A. 588 (1922) Similar statute 
195, 498 (1940) upheld in Commonwealth 1 Alderman, 


* State v. Intoricating Liquors (Appeals 275 Pa. 483, 119 A. 551 (1923) 
of Vino Medical Company, Inc.), 121 Me 
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In this attempted transfer of legislative power there is not even the semblance 
of limitation or control. A more sweeping abdication of power and duty it would 


be difficult to imagine.” 
Nebraska voided a statute providing money for work relief under 


terms of a future act of Congress.** 


There are many other decisions invalidating adoptions of future 
regulations.*” (A word of caution: Many of these cases were prior 
to 1940, and in this field of delegation such decisions may not be 


persuasive today.) 


Need for Each State to Be Studied on Its Own 

It is apparent from the foregoing discussion that each state must 
be studied on its own. Some states, perhaps, would uphold a blanket 
adoption of the federal food-additive regulations. But many would 
not. The safe thing is to set out a guide such as “practicable” and 
to place the discretion in a state official. North Carolina has this sort 
of statute as to food standards, and I commend it to your attention 
\fter providing for standards in the usual language, it reads: 

The definitions and standards so promulgated shall conform so far as prac 
ticable to the definitions and standards promulgated by the Secretary of the 
United States Department of Agriculture.” 

Subject to constitutional limitations on incorporation by ference, 
such a statute, as to food standards or food additives, should satisfy 
all courts on the matter of delegation and abdication. Further, it 
should be a simple matter to adapt such a model to meet constitutional 
limitations on incorporation by reference. If the act makes proper 
findings of the need for uniformity in the area and requires the state 
agency to seek this uniformity where practicable, the reference to the 
federal regulations is not an incorporation but, rather, is a true laying 


down of a guideline for the agency. 


By careful draftsmanship, | see no reason why the state cannot in 
fact adopt federal rules. I do think that wisdom dictates draftsmanship 


along the lines indicated. [The End] 


COR 


“= Holgate Brothers Company v. Bashore, *See 133 A. L. R. 401 (1941) 
331 Pa. 255, 200 A. 672, 678 (1938). Com- ”" North Carolina General Statutes,’ Secs 
pare with Commonwealth v. Alderman, 106-128 (1952) Also see New York Agrit- 
cited at footnote 26. culture and Markets Law, Sec. 214-b 

*% Smithberger v. Banning, 129 Neb. 651, 
262 N. W. 492 (1935) 





By PETER BARTON HUTT 


CRIMINAL PROSECUTION FOR 
OF FOOD AT COMMON 





A' common law, “adulterated food” (then commonly called “uw 
wholesome provisions’) referred to food that was unfit for humat 
consumption by reason of its being diseased or containing some dele 


terious substance, thereby rendering it dangerous to health The 


term did not extend beyond the realm of wholesomeness and, there 


fore, did not encompass what we now refer to as “economic adultet 


ations,” namely the mixing of an inferior product with a superior one 


or the palming off of an inferior product as a superior one 


The term “misbranding” was unknown at common law. Indeed 


‘ 


current dictionaries * define that term solely in relation to modern 


statutory requirements of labeling. The concept of misbranding, how 


ever, was quite well known at common law, and the reports are full 


See 102(a)(1) of the Federal Food Drug, and Cosmetic Act Sex 92(b)(1) 
Drug, and Cosmetic Act of 1938, 52 Stat (2) and (4) 
1040 (1938), 21 USC Sec. 321 (1958) (herein- See Food, Drug, and Cosmetic Act Sex 
after the Food, Drug, and Cosmetic Act) 402(b)(3) and (4); U. 8S. v. Two Bags 
is substantially the same as the common Poppy Seeds, 147 F. 2d 123 (CA-6, 1945) 
law definition of adulterated food But The slow acceptance of this aspect of the 
even Sec. 402(a)(3) and (5) go beyond the term adulteration may be seen in the 
common law See East's commentary on difficulty encountered in Pennsylvania in 
Treeve’s Case (1796), 2 East's P. C. 821 Commonwealth v. Curry, 6 Pa. Dist. 143 
(1803); Rea v. Divon, 4 Camp. 12, 171 Eng 18 Pa. Cty. Ct. 513 (1897), where the court 
Rep. 5, aff'd, 3 M. & S. 11, 10 Eng. Rep declared that the title of the Pennsylvania 
516 (1814). See also Hart A History of Pure Food Law An Act to provide 
the Adulteration of Food Before 1906 7 against the adulteration of food did 
Food Drug Cosmetic Law Journal 5 (Jan not permit prosecution of the defendant 
uary, 1952) for selling cottonseed oil as pure olive oil 

Because of this gap in the common law since his fraud was not an ‘“‘adulteration 
statutes were required to prevent such under the common meaning of that word 
adulteration. For example, the first state But see footnote 6 
law passed in the United States for the ‘Punk & Wagnalls. New Standard 
purpose of regulating the sale of milk Dictionary (1947) To label or brand 
(Massachusetts, Laws 1856. Ch. 222, made improperly as commodities under the 
it a misdemeanor to sell milk that had Food and Drugs Act of June 30, 1906 
been intentionally adulterated by the addi- Webster, New International Dictionary (2d 
tion of water, regardless of the purity of Ed., 1956) “To brand falsely: specif., to 
the water For more mioderh examples brand, as containers of drugs or foodstuffs 
see the Filled Milk Act 12 Stat. 1486 in contravention of statutory require 
(1923), 21 USC Secs. 61-63 (1958) Food ments."’ 





ADULTERATION AND MISBRANDING 
LAW 





The Author, a 1959-1960 Food Law Fellow at New York University, Stud- 
ies the Effects of Two Ancient Statutes Enacted in the Last Half of the 
Thirteenth Century in England to Punish Sales of Unwholesome Food by 
Public Dealers and Cheating by the Use of False Weights and Measures 


of instances where people sold merchandise falsely representing ° thi 


it was something other than what it actually was. It is in this sense 


that the term “misbranding” is used in this article 


Adulteration of Food 


Sir William Blackstone, writing in 1765, pointed out two bases 
for the indictment of the sale or exposure for sale of adulterated food 
as a common law misdemeanor, He specifically mentioned certain 
statutory offenses against the public health 
ot offenses, more especially 


spec 
nst the public health of the 
ese offenses ts a felony 
Labeling of food products, as we know shall be one measure of wine throughout 
t today was almost nonexistent under all our kingdom. and one measure of ak 
the common law. but false representations and one measure of corn namely the 
were made b verbal affirmation, use of quarter of London and one breadth of 
false weights and measures, and other such dyed cloth, and of russets, and of halber 
acts. Under Food, Drug, and Cosmetic Act jects, namely, two ells within the lists 
Sec. 201(m), only printed matter may con Also it shall be the same with weights 
stitute labeling. but because of the infor as with measure (Barrington Vagna 
mation required to be carried on the label Charta, (2d Ed., 1900). p. 238.) See also 
under Se 103, many of the facts about McKechnie Magna Carta (2d Ed 1914) 
which misrepresentations often were made pp. 356-358 Almost all misbranding at 
stated truthfully common law was concerned with false 
weights and measures or with the passing 
Drug, and Cos off of inferior products for superior ones 
netic Act is substantially the same as the rherefore, statutes were enacted (51 Hen 
common law concept of misbranding. Al Ill. st. 6 (1266) and Edw. I (cirea 1272 
though there were no definitions or stand 1307)) which established weights and 
ards of identity at common law, there were measures, and punishment for violations 
some standards for weight and measure by common food dealers. See footnote 12 
which were confirmed and given new force and accompanying text 
by the Magna Charta in 1215 There 


are now required to be 


in print 
* Sec 103(a) of the Food 
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\ second, but much inferior, species of offense against public 


selling of unwholesome provisions. To prevent which the statute 51 Her 


and the ordinance tor bakers, c. 7 prohibit the sale of corrupted wine 
r unwhole SO flesh, or fles} that Is bought ota lew: under pall 
ment tor the first offense, pillory for the second, fine and imprisonment 
third, and abjuration of the town for the tourth. And by the statute 

5 section 11 any brewing or adulteration of wine is punished 
re of 100 1. if done by the wholesale merchant; and 40 1. if done 


er of retail trader Dhese are all the offenses, whicl may propert 


respect the public health 
Blackstone further indicated the broad category of common nui 


sances,” under which the adulteration of food was also included 


The last species ot offenses whi especiall Itl 


agaist the public p 


nd next t 


a speci 
ben 
| negle 
nuisances ; uch imconvenient 
and not 
ll early criminal prosecutions for the adulteration of food wer 
based on one or the other of these two passages from Blackstone 


Little or no distinction was drawn between the two passages at that 


time nor do more recent authorities attempt to do so Because o 


this, the two theories became for all practical purposes interchange 


able and, therefore, may be analyzed together 


Public Nature of Offens Blackstone's formulation of “offense 


against the public health” and “common nuisance” quite clearly empha 


Blackstone. Commentaries. Vol. 4. Secs in the latter report) Bishop Criminal 
161-162 Law (4th Ed 1868), Vol 1 Sec 940 
* Coke Institutes (1644) Vol 1, Sec clearly rested on the public-health theory 
261, states rhe court of the leet may Russel, in Crimes (5th Am. Ed., 1845), pp 
inquire of corrupt. victual, as a common 108-109, merely stated that it was a mis 
nuisance demeanvur at common law but later in 
Blackstone, vol. cited at footnote 7. at Crimes 1847 (7th Eng. Ed 1910). Vol. 2 
Secs. 166-167 stated that all the cases of food adultera 
Treeve’s Case and Rex v. Dixon, cited tion at common law may be classified as 
at footnote 1. did not specify their grounds public nuisances or as common law cheats 
State v. Smith, 10 N. C. (3 Hawks) 378 and did not mention the public-health 
380 (1824), was based on an offense against theory 
the public health, whereas State v. Buck Burdick, Crime (1946), Vol. 3, Sec. 91 
man, &8 N H. 203, 205 (1836). was based states that adulteration of food s bot 
on a common nuisance but neither of an offense against the health of the 
these cases discussed a difference in plead people, and an indictable nuisance at con 
ing or proof under the different theories mon law Miller, Criminal Law (1934 
The early commentators also seem to Ed.), pp. 416-417, says that adulteration of 
have split on the question of the correct food is a public nuisance, but cites Black 
theory on which to base criminal liability stone, vol. cited at footnote 7. at Se 162 
for example, see the authorities collected to support his statement The issue is 
in Goodrich v, People, 3 Park. Cr. 622. 627 mostly academic and moot now, since the 
628, (N. Y. 3S. Ct 1858), aff'd, 19 N. Y common law has been superseded by pure 
574, 580 (1859) (both opinion. are reported food statutes in almost all states 
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sized the public nature of the offense. The first area of inquiry, there 
fore, must be with regard to the type of adulteration necessary to 
make it a “public” adulteration at common law. The content of this 
element seems to have been supplied initially by the two ancient 
statutes cited by Blackstone, namely the “Statute of the Pillory and 
Tumbrel, and of the Assise of Bread and Ale,” 51 Hen. III, st. 6 
(1266), and the “Ordinance for Bakers, Brewers, and for Other Vict 
uallers; and for Ells, Bushels, and Forestallers,’ Edw. I (circa 1272 
1307).'* Whether these statutes are interpreted as establishing a 
completely new offense or merely as providing special penalties for an 
offense that was always considered a common nuisance, they specifi 
cally made the sale of adulterated food by a common food dealer '* a 


misdemeanor and they established harsh penalties for any violation 


Because of the antiquity of the statutes and also because of their 
close relation to the doctrine of common nuisances, by the time cases 
of food adulteration began to appear in the reports, the principles 
involved in the statutes had long since become assimilated into the 


Thus, in 7reeve’s case (1796), a brewer was convicted 


common law 


of a common law misdemeanor for delivering bread, knowing that it 
was unfit for food, to prisoners of war pursuant to a contract with 
the government. The conviction was affirmed on appeal. East's com 
mentary on the case, however, stated that the fact that the defendant 


was a public contractor was not material 


for the giving of any person unwholesome victuals not fit for man 
lucri causa, or from malice or deceit, is undoubtedly in itself an indictabk 
apart trom any consideration, which entered deep! mto the demerits 


defendant's conduct.’ 


? Pickering, Statutes at Large (1762) ity East introduced Treeve’s Case by say 
Vol. 1, pp. 47-50, 390-394 ing So all frauds affecting the crown 
This seems to be the correct modern and the public it arge are indictable 
translation of the term ‘“‘victualler.’ Set though arising out of a particular trans 
Burnby v. Bollett, 16 M. & W. 644, 654- action or contract with the party 
656. 153 Eng. Rep. 1348, 1352-1353 (1847) However in The King 1 Brailsford 
The statutes did not apply to the sale of [1905] 2 K. B. 730, 738, 745, where counse 
food by people other than common food for defendant argued that Treeve’s Case 
dealers was decided on _ the unwholesome-food 
‘Bishop, work cited at footnote 10 theory ind not on a_ public-mischief 
to render unwholesome anything theory, Lord Alverstone. C. J said that 
to be consumed in the community a reference to the original record of the 
is an indictable offense There can be no decisions of the judges which is in the 
doubt that this is so by the common law nes on of the Lord Chief Justice shew 
and, if it were not, there are English that Treeve’s Case did not depend upon 
statutes to this effect, so old as to be com the ground given at p. 822 of 
mon law with us P.Cc 
No prosecutions under the statutes them This is the only opinion out of all the 
selves have been found in the reports. See many decisions citing Treeve’s Case which 
State v. Smith, cited at footnote 10 in any way doubts its authority, and this 
Cited at footnote 1, citing Blackstone has never been explained beyond the above 
Commentaries, Vol. 4, Sec. 162, as author statement 


East 
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Chitty’s commentary on Aing v Baldock (1801),'° a similar case in 
which the defendant delivered unwholesome food to marines under a 
public contract, also contended that the public nature of the contract 


was not a determining factor 


The leading case of Rex v. Dixon (1814),"* the first fully reported 
decision supporting a common law misdemeanor indictment for the 
adulteration of food, again involved the sale of bread under a publi 
contract and, therefore, afforded no challenge to East’s and Chitty’s 
commentaries. In Rex v. Haynes (1815), a miller was indicted (1) for 
a common law cheat by delivering a mixture of oatmeal and barley 
meal instead of the pure barley which he had received to be ground 
at his mill and (2) because the mixture he delivered was musty and 
unwholesome. The court upheld the defendant's argument that the 
indictment was defective on both counts: (1) The defendant’s cheat 
was a private, not a public, offense and, therefore, not indictable at 
common law and (2) the indictment did not allege that the mixturs 


used as f< ry vd 


ation that the quantity 


had alleged that he had « 


! mia lig ssibly have sus ined the 


This seemed to require a much greater “public” element for the 
common law cheat ottense than for the unwholesome food offense 


although the opinion did not elaborate on the difference between the two 


It remained for an American court, in State v7. Smith (1824)? to 
settle the law clearly There a farmer who was not a trader in beet 
was indicted and convicted for the sale of unwholesome beef with 
knowledge of its condition. The court characterizing the offense as 
one against the public health, relied heavily on the commentaries by 
ast and Chitty and held that in spite of the emphasis on the word 
“public” in Blackstone even a purely private sale of unwholesom« 
food was indictable at common law as an offense against the publi 
health 


Verhaps the crux of the decision may be found i 


ment in the concurring opinion 


Reported in Chitty, Criminal Law, Vol The elements of the law of cheats 
Sec. 556, citing 2 East's P. C. 822 (1803) (that is, of misbranding) at common law 
See also Blackstone (Chitty Ed 1850) are the subject of the second part of this 
work cited at footnote 7, Vol. 2, Sec. 162 paper 
note 3 * Cited at footnote 10 
Cited at footnote 1 See footnote 13, and accompanying text 
4M. & S. 214, 220, 105 Eng. Rep. 814 
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The offense is one that common prudence cannot guard against, and 
is mOst important, the consequences cannot be calculated 

The court evidently felt that adulteration of food is a sufficient 
threat to the public health to require criminal sanctions, even where 


only one member of the public is concerned 


Then, in State v. Buckman (1836), the defendant was indicted and 


convicted for putting a dead animal into a well of water, thereby 


corrupting the water and injuring the family who owned the well 


The court considered this as a common nuisance, even though it 
affected only one family, and afhrmed the conviction of the strength 
of this analogy 


There can be no question but the mixture of potsono iwredients 
food or drink of another to such an extent as to impat health of 
vidual receiving them, is punishable by indictment at c: m law; and 
infected with the same noisome particles and effluvia of a dead animal 


! unwholesome as 


into it, must partake of a character so poisono ane 


to come within this class of offenses.’ 


\fter this decision, which completed the process of excising the 


‘ 


word “public” from Blackstone's original formulation of the law 
any adulteration of food was indictable as a misdemeanor at common 
law if the defendant knew of the adulteration. Few later opinions 


even took the time to discuss the public element of the offense.’ 


Unwholesome Nature of Food.—The early criminal prosecutions 
for adulterated food were prompted by flagrant examples of unwhole 
some food that had in fact injured those who ate it In Treeve's case, 
the bread contained “dirt, filth, and other pernicious and unwholesom«s 
materials and ingredients not fit to be eaten by man” and the prisoners 
became “‘distempered in their bodies and injured and endangered in 


their healths”; in Rex, v. Dixon,** there were “palpable lumps of the 


Compare Mr. Justice Wilmot’s con- For example, The Queen v. Crawley 
curring opinion in Rex 1 Wheatley, 2 3 F. & F. 109, 176 Eng. Rep. 49 (1862) 
Burr. 1125, 1129, 97 Eng tep. 746, 749 Goodrich v. People, 19 N. Y. 574 (1859) 
(1761). quoted in the text accompanying Hunter v. State, 38 Tenn. (1 Head) 16 
footnote 79 (1858); State 1 Norton, 24 N. C. (2 Ire 

Cited at footnote 10 dell) 40 (1841) 

*In Regina v. Hanson, 2 Car. & K. 912 "In Rex v. Dixon, cited at footnot 
175 Eng. Rep. 383 (1849), the defendant at p. 15, the court held that it was not 
was indicted at common law for placing necessary to prove an intent to injure; but 
cantharides in a woman's rum without her in no early case did the court say that 
knowledge, causing her to become ill. The actual injury was unnecessary, although 
court held that this was not a common law later cases interpreted East. work cited at 
misdemeanor, evidently on the theory that footnote 1, as expressing that view See 
it was a purely private offense, but the de- Goodrich v. People, cited at footnote 2 
cision was never followed thereafter and at p. 577 (1859) 
was specifically cured by Stat. 23 Vict. Ch * Cited at footnote 1 
8. Sec. 2 (1859). See Bishop, vol. cited at *3M. & S. 11, 12, 14. 105 Eng. Rep. 516 
footnote 10, at Sec. 940, note 4 518 (1814) 
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crude material in the bread” and “the children at their breakfast 
complained of the badness of these loaves’; in State v. Buckman,*° 


the water “became greatly corrupted, unwholesome and poisonous, 


and the said Wilson and his wife and family became greatly injured 
in health thereby 
In State v. Norton (1841), however, the issue of adulteration was 


in dispute, and the court charged the jury in these terms 


The Court imstructed the Jury that it was not necessary for them to find 


the meat was such as to produce sickness or death when eaten If they were 


atished trom the testimony that 
eaten, according to the usages of a decent and Christian 


tat 


the bear was found dead, and in such a state 


as to render it unfit to be 
le, and the defendants knowlingly sold it they would be guilty 


1 1) 
i ' 


On appeal this was held to be “too broad,” and was corrected 


as follows 


The gist of the offense consists in the knowingly selling for lucre rovi 


is, Which may be injurious to the health of those who are to consume them 
support this indictment, the meat sold must have been in such a state, that, 
aten, it would, by its noxious, unwholesome, and deleterious quality, have 
cted the health of those who were to have consumed it 

The same issue was raised in Goodrich ‘ople (1859) °° where 


the defendant was indicted and convicted for selling unwholesome 
beef. The lower court stated that actual injury was not necessary 
before prosecution could be brought and that lack of any injury from 
the food was only evidence for the jury that the food was wholesome 

Dealers in tainted provisions have no right to palm off their noxious articles 
until they have prostrated those who eat them, by actual sickness. The peopl 


must be protected against the sale of unwholesome provisions, by the punishment 


of persons who deal in them, although nobody be made apparently sick by eating 


them. The fact that nobody was apparently affected injuriously by eating the 


beet which the defendant sold, was strong evidence that it was wholesome, but 
conclusive; and this court cannot say but th: the jury gave due 
) it, in determining the case 

Therefore the public was protected under the common law even 
from the possibility of receiving adulterated food. Perhaps the fur 
thest this principle was carried at common law may be found in The 
Queen v. Jarvis (1862),°* where a public carrier was indicted and con 
victed at common law for knowingly bringing to market meat that 


was unfit for human food. 


Vature of Defendant's Knowledge—No case has even questioned 


the fact that the indictment and proof for a common law misdemeanor 


* Cited at footnote 23 ‘3 Park Cr. 630 (1858), 19 N. Y. 578 
Cited at footnote 25, at pp. 40-41 (1859) 
124 N. C. (2 Iredell ) 41 (1841). ‘3 F. & F. 108, 176 Eng. Rep 

Cited at footnote 10 
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must show the scienter of the defendant. In the present context, this 
means that the state must prove both that the defendant knew or had 
reason to know that the food was unwholesome,** and that he knew, 
or had reason to know, that it was to be used for human consump 
tion.** The issue of scienter, of course, is an issue of fact to be resolved 
by the jury. A typical charge on this issue may be found in Hunter 
v. State (1858) 

lf the pork was unsound, and the defendant might have known it by ordi 
nary care and diligence on the part of himself, or those employed by him in 
preparing it for market, he should be convicted, whether, in point of fact, he 
knew it or not. But if it was unsound, and the defendant did not know it, nor 
could have known it by ordinary and proper prudence and care, he would not 
be guilty.” 

In a series of English cases in 1862, a farmer, a carrier and a 
meat salesman were all prosecuted under the common law for dealing 
in unwholesome meat. The meat salesman was convicted for know 
the 


ingly exposing unwholesome meat for sale in a public market; 
carrier was convicted for knowingly bringing to market unwhole 


some meat; the farmer was acquitted because although he knew 
the meat was unwholesome, he did not know or intend that it would 
be sold for human food.*® The case of People v. Parker (1868) ,“" how 
ever, made it clear that a farmer could not escape criminal liability 
merely by selling his unwholesome food to a middleman who in turn 
would sell it to a purchaser for human consumption. As long as the 
farmer knew that it was eventually to be used for human consump 


tion, he was guilty 


\s in any criminal prosecution, the defendant's knowledge may 
be inferred from the facts and the surrounding circumstances. Thus, 
in Rex v. Dixon, the fact that alum was prohibited from bread by a 
statute meant that the defendant used it as-an ingredient at his haz 
ard, even though he was prosecuted at common law and not undet 


the statute. As a matter of law he must have intended the probable 


consequences of his acts, namely that children ate his bread and were 


}If the person who sold the unwhole- “Compare People v. Parker, 38 N. Y. 85 
some provisions was unaware of their con- (1868), with The Queen v. Crawley, cited 
dition, and had not warranted them the at footnote 25 
purchaser could recover civil damages only Cited at footnote 25, at p. 161 
if the seller was a common dealer in such * The Queen v. Stevenson, 3 F. & F. 106 
provisions (Burnby 1 Bollett, cited at 176 Eng. Rep. 48 (1862) 
footnote 13: Moses v. Mead, 1 Denio 378 * The Queen v. Jarvis, cited at footnote 
(N. Y. S. Ct 1845): Williamson v. Alli- 34 
son, 2 East 446, 102 Eng. Rep. 439 (1802)) “ The Queen v. Crawley, cited at foot 
See Melick, The Sale of Food and Drink note 25 
(1936), pp. 2-7 " Cited at footnote 36 

* Cited at footnote 1, at pp. 14-15 
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injured, But in Rex v. Haynes,*® where the subject matter consisted 


of a mixture of oats and barley which was not hazardous, failure to 
charge that it was intended for human consumption made the indict 
ment defective. In Goodrich v. People,“ the majority felt 


The statement in the indictment in this case that tl defendant 
ef to divers citizens “as good and wholesome beet and food,” means 


sold it to such citizens to be eaten by them 


\ dissenting opinion, however, stated 


Vhis ot an averment that it was solid tor tl use any ot those divers 


itizens as food, or that it was designed, either bv seller 1 buyer, that they 


should use it as food for themselves or in their family 


For the most part, indictments were liberally construed in ordet 


to give maximum protection to the public health 


Misbranding of Food 


\lthough labels, advertisements and pamphlets could not be used 
to misbrand food at common law, the same result was accomplished 
by various other forms of representation that a product was other 
than what it actually was. Such practices were characterized at 


common law as cheats, and were discussed by Blackstone as follows 


5 Cheating 1s another offense, more immediately against public trade 
that cannot be carried on without a punctilious regard to common honesty, and 
faith between man and man. Hither therefore may be referred that prodigious 
multitude of statutes, which are made to restrain and punish deceits in particulat 
trades, and which are enumerated by Hawkins and Burn, but are chiefly of 
among the traders themselves. The offense also of breaking the asstse of bread 
or the rules laid down by law, and particularly by statutes 31 Geo. II, c. 29, 3 
Geo, II]. c. 11, and 13 Geo. IIL. c. 62. for ascertaining its price in every give 
quantity, is reducible to this head of cheating: as is likewise in a peculiar manner 
the offense of selling by false weights and measures; the standard of which fell 
under our consideration in a former volume. The punishment of bakers, breaking 
the assise, was antiently to stand in the pillory, by statute 51 Hen III. st. 6. and 
tor brewers, (by the same act) to stand in the tumbrel or dungcart But 
now the general punishment for all frauds of this kind, if indicted (as they may 


he) at common law, is by fine and imprisonment 


‘ 


Not every fraud in the sale of food, however, was an indictable 
misdemeanor at common law \s was true in the case of all such 
misdemeanors, only offenses which affected the public as a whole 


were subject to indictment. Those offenses which affected individuals 
* Cited at footnote 18 more quickly than did the law of un 
“ Cited at footnote 10 wholesome provisions and, therefore, al 
*3 Park. Cr. 631 (1858), 19 N. Y. 579 though the latter was almost wholly built 
(1859) upon Blackstone, the former was already 
* Blackstone, vol. cited at footnote 7, at well developed by the time Blackstone 
Sec. 159. The law of cheats matured much wrote, in 1765 
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merely in their capacity as private citizens were subject only to civil 


remedies for the damage sustained. East described this public element 
as being the crucial aspect of the indictment: 
it must be such as affects the public; such as is public in its nature, calcu 


lated to defraud numbers, to deceive the people in general.’ 


Indeed, the many cases which fall under this heading are con 


cerned primarily with the difficult issue of differentiating between 


public and private offenses, since the resolution of that issue deter 
mined whether an indictment could be sustained. Thus, the following 
analysis will be largely an inquiry into this issue, as resolved by the 


various courts that faced it 


False Weights and Measures.—The two ancient statutes enacted 


in the last half of the thirteenth century in England to punish the sale 


of unwholesome food by public food dealers * also provided punish 
ment for cheats by those same dealers through the use of false weights 


and measures, in accordance with the provision in the Magna Charta 


As 


(1215)** encouraging a system of uniform weights and measures 
with respect to unwholesome food, it 


has already been disc ussed 
basis for the common 


seems clear that these two statutes form the 


law of the sale of food. Later cases and commentators do not mention 


the statutes, but are unanimous in agreeing that use of false weights 


and measures is the most obvious example of a public offense, indict 


able at common law 


But anv ot these cases the cheat be effected by means of false weights 


measures, (which are known public tokens) it ts 


then clearly imdictable: tor 


a general design to defraud; they are mstruments or tokens pur 


calculated tor deceit, and by which the public in general may be imposed 


without any imputation of folly or negligence 


\n explicit example of this may be seen in the case of Koy 7 


Burgaine (1680),°* where the defendant was indicted for selling an 


unsealed measure of ale “contra formam statuti’’ but the court upheld 


the indictment as good at common law. Wentworth * also reported 


a successful indictment at common law against one John Hill for 


2 East's P. C. 816-817 (1803) unground corn by a bushel not being 
footnote 2 Winchester measure, against the form of 
the statute, but there is no reported opin 
ion on the case; the statute referred to mas 
have been the statute designating ths 


* Cited above See 
accompanying text 
*” See footnote 6 
Footnote 14, and accompanying text well 
'2 East's P. C. 820 (1803) Winchester measure Cf. Rex. v. Pinkney 
21 Sid 409. 82 Eng. Rep. 1185. re- (1732), cited in 2 East's P. ¢ 818-82 
ported in law French. Tremaine’s P. C (1803) 
268 (1694) contains the indictment in the Pleading 
case of Rer. v. Smith (1684). for selling 


(1798). Vol. 6. p. 389 
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selling goods by false weights and measures in a public shop. Thus, 


the two early statutes must be treated as supplying at least one 


aspect of the public element of the offense. 


But not every sale of a lesser quantity of food for a larger quantity 
was indictable. In The King v. Wilders (1719) a brewer was indicted 
for selling 140 gallons of beer as 144 gallons, in that the vessels con 
taining the beer were marked 144 gallons and the defendant wrote the 
purchases, affirming the amount. The reported opinion states that 
the indictment was quashed because it might have been an innocent 


mistake 


Subsequent cases and commentators, however, have discussed 
it as having been an actual fraud; if the latter is true, there seems 


to be little reason why the observation of Mr. Justice Foster, in Rex 7 
Wheatley (1761), that the false markings were a false measure, 


indictable at common law, should not have prevailed 


However, in Rex v. Channel (1727) where a miller was indi 
for grinding three bushels of wheat and retaining 42 pounds of it 
the court quite rightly quashed it on demurrer, for there was no false 
weight or measure involved. The same was true of Rex v. Pinkney 
(1732),°* where an indictment for delivering less than the promised 
Winchester bushel was quashed; of Rex v. Combrune (1750),°° where 
the court quashed the indictment of the defendant for delivering 27434 
gallons of beer instead of the agreed-upon amount of 288 gallons: of 
Rex v. Wheatley (1761),°° where the court arrested the conviction o 
brewer who had delivered 16 gallons of beer for 18; and of Rex 7 
Dunnage (1761),°° where 3'4 bushels of oats were delivered for four 
Selling by short measure was not indictable at common law, although 


selling by false measure was: 


‘11 Mod. 309, 88 Eng. Rep. 1057 had measured the corn in a _ bushel ind 
2 East's P. C. 819-820 (1803); Rex 1 had put any thing into the bushel to help 
Wheatly, cited at footnote 22, at pp to fill it up. or had measured it into a 
1128-1129. East rationalized the result on bushel short of the statute measure t 
the ground that the measure had no sem might have been indictable 
blance of public authority, but was merely gut see Rex 1 Smith, cited at foot 
the brewer's private mark But it would note 52 
seem that almost every weight and measure *1 Wils. K. B. 301, 95 Eng. Rep. 63 
would be subject to the same criticism Cited at footnote 22 Lord Mansfield 
East himself later weakened his position (2 Stated that the purchaser could proceed 
East's P. C. 833) when he included within only on his civil remedy because it is 
the common law false marks known and only an inconvenience and injury t 
used in trade private person arising from that private 
*2 Strange 793, 93 Eng. Rep. 852 person's own negligence and carelessness 
Cited at footnote 52: Rex v. Wheatley in not measuring the liquor, upon receiving 
cited at footnote 22, at pp. 1129-1130 2 it. to see whether it held out the just 
East's P. C. 820 reports that the court in measure or not 
this case said If the defendant ” 2 Burr. 1130, 97 Eng. Rep. 749 
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If a person sell by false weights, though only to one person, it is an indictable 
offense: but if without false weights he sell to many persons a less quantity than 


he pretends to do, it is not indictable.” 


False Tokens \t 


nature would suffice to support an indictment for cheating. 


common law, any false token of a_ public 


\s may 


be seen from the cases involving weights and measures, however, the 


requirement that the offense be public in nature was strictly applied 


by the courts. Therefore only in a rare case like Rex v. Edwards 


(1683),°° where the defendant counterfeited the alnager’s seal and 
publicly sold cloth sealed with it, thereby cheating the king of his 


customs, could the doctrine be applied 


To remedy this situation, a statute (33 Hen. 8, c. 1) was enacted 
in 1541 to punish cheats made on individuals by means of any false 
token or 


viewed this statute as merely explanatory of the common law, 


counterfeit letter in another's name, Perhaps the courts 
for it 
does not seem to have taken very long for it to become assimilated 
Tremaine reported two successful common 


both of 


into the common law 


would hav c 


the first, Kea 


law indictments for cheating in trade which 


been quashed before the statute—as early as 1684. In 
v. Worrel (1684), 


and counterfeit mark; in the second, Rex v. Farmer (1684),% a 


a dyer sold two bays not truly dyed, with a false 
mer 


chant bought 30 pieces of Spanish cloth from the defendant, stamp 


ing them with his own mark and leaving them for delivery, and the 


defendant then counterfeited the stamp and delivered other pieces of 


lesser value with the counterfeit mark. In Massachusetts, the supreme 


judicial court explicitly held in 1809 that the 1541 statute was part 


of the common law of that state 


public nature of the seal in Rex v. Worrel 
cited at footnote 63 the same certainly 
cannot be said in this case. Chitty, Crim 
inal Law (4th Am. Ed. from 2d London 
1841). Vol. 35. pp. 994-995, cites both 
general proposition 


Buller, J oncurring in Young v. The 
King, 3 T. R. 98, 104, 100 Eng. Rep. 475 
477-478, 3 Durn. & East 98, 104 (1789). See 
Rex. v. Osborn, 3 Burr. 1697, 1698, 97 Eng 
Rep. 1052, 1053 (1765) selling short Ed 
measure instead of ful measure was of these cases for the 
worthy the attention of the Legislature Where, on the other hand, there is a 
although it might not be indictable at com counterfeit mark put on goods, to make 
mon law unless charged to be by false those of an inferior seem to be of higher 
measure quality the offender may be indicted 

Reported in Tremaine’s P . 103 
Warren, 6 Mass. 72 


(1694) 
Reported in Tremaine’s P. C. 106 
2 East's P. C. 820 (1803) cites this 
case as involving a ‘false token having the 
semblance of public authenticity,’ the 
same as Rex v. Edwards, cited at footnote 
62. but I find little basis for this in the 
indictment 
‘Reported in 
(1694) Whatever 


(1694) 


Tremaine’s P. C. 109 
might be said of the 


=“ Commonwealth 1 
where the court arrested the common law 
conviction of a defendant who had falsely 
represented he was a merchant in order 
to buy SO pairs shoes on credit New 
York also seems to have adopted this 
statute as part of its common law (Lam 
bert v. People, 9 Cowen 578, 588-589 (N. Y 
Ct. of Errors, 1827)). But see Respublica 

(Continued on next page) 
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This broadening of the old common law was still not sufficient 
however, to encompass many of the fraudulent practices of food deal 
ers. The difficulties involved were summed up by one commentator 


as follows 
Fraud accomplished by oral representations merely is not indictable; but 
there must be some outward and visible sign or token employed. A mere li 


though it may be relied upon, and occasion loss to the person deceived, is not a 


common-law a cheat But if commodities expo or sale, were marked 
false brands, which were calculated to deceive ! 1 regare 
weights, etc., this would constitute a cheat; tl packages 


marks being deemed false tokens.” 


lhus, in all of the cases involving sale by short measure, already 
discussed under the heading of “False Weights and Measures,” the 


courts uniformly held that a short measure was not a sufficient token ' 


to support an indictment. Even in one case where false marks were 


placed on the containers—The King v. Wilders (1719)**—the indict 


ment was quashed; although that case cannot now be relied upon as 
good authority,®” it is indicative of the difficulties facing a common 


law prosecution at that time 


For example, in Rex v. Lewis (1755),*" the defendant sold &0 
hundredweight of gum at £7 per hundredweight, falsely afhrming 
that it was gum seneca whereas it was an inferior gum worth only 
£3 per hundredweight. The indictment was quashed for lack of any 
false token. The same was true in the case of Rex v. Haynes (1815), 
where fresh barley was sent to be ground at a millers, and a musty 
mixture of oats and barley was returned. Because of these results, a 
statute (30 Geo. 2, c. 24) was enacted in 1756 to punish all cheats 
accomplished by any false pretense ** whatsoever. The broad sweep 


of this statute, which has never been considered part of the common 


(Footnote 65 continued) 1110 (1775), where the indictment of 

v. Powell, 1 Dallas 47 (S. Ct. Pa 1780) pawnbroker for selling a watch chain of 
where the defendant argued that the 154i inferior value for gold was quashed 
statute had no application in Pennsylvania 'See footnote 18, and accompanying 
and the court seems to have accepted his text Compare Commonwealth v. James, 
contention without explicitly so stating 18 Mass. 375 (1823), where barilla was sent 
* Blackstone, Commentaries (Chase's 3d to be ground, and a mixture of one-fourth 
Ed., 1890), p. 921. note 4 plaster and three-fourths barilla was re 
Moreover, an indictment which did not turned There the defendant was indicted 
specify the false token involved, was de- for larceny rather than for cheating, possi 
fective (Rex 1 Munoz, 2 Strange 1127 bly with the intent of avoiding the Haynes 
93 Eng. Rep. 1078 (1739)). Cf. The King pitfall, and the prosecution was successful 
v. Mason, 2 Durn. & East 581, 586 (1788) For the elements of a false pretense 
* 11 Mod. 309, 88 Eng. Rep. 1057 see The Queen v. Aspinall, [1876] 1 Q. B 
"See footnotes 54-55, and accompanying 730, aff'd [1876] 2 Q. B. 48: 2 East's P. C 
827-834 (1803): Young v. The King, cited 
Sayer 205. 96 Eng. Rep. 853 cf at footnote 61 
Bower, 1 Cowp. 324, 98 Eng. Rep 
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law, may be seen in the case of Kegina v. Abbott (1847),"* where the 


defendant gave a sample of superior quality cheese to a purchaser 


but delivered cheese of much lesser quality. His conviction for false 


pretenses was affirmed under the statute 


False Affrmations.—\n light of the many cases that have already 


been discussed, it is perhaps surplusage to state that a bare affirmative 


‘ 


statement, whether written or verbal, that a food product ™* is other 


than what it actually is, was insufficient to support an indictment 
for cheating at common law either before or after the 1541 statute 
It was not until the 1756 statute was enacted that such affirmations 
were indictable. Thus, in the much-discussed case of Regina v. \ac 
karty and Fordenhourgh (1704),7° where the indictment ** charged the 
two defendants with a common law cheat for impersonating a wine 
merchant and a broker in order to barter some cheap, unwholesom«e 
wine as good Lisbon wine for a quantity of hats, the court was 
forced to resort to a theory of conspiracy * in order to affirm the 


convictiol 


The reason given by the courts for this laissez-faire attitud 
toward public merchants was perhaps summed up best by Mr. Justice 


Wilmot, concurring in Rex v. Wheatley (1761) 


true distinction that ought to be attended to in all of this kind 
and which will solve them all, is this—that in such impositions or deceits where 
common prudence may guard persons against the suffering om them, the 


ffense is not indictable, but the party is left to his civil remedy for the redress 


3 Car. & K. 630, 175 Eng tep. 264 * The indictment is reported in full at 
iff'd, 1 Den. 273, 169 Eng. Rep. 242. See 3 Ld. Raym. 325, 92 Eng. Rep. 713 
ilso The Queen 1 Dark, 1 Den. 276. 169 In The King v. Southerton, 6 East. 126 
Eng. Rep. 244 (1847), and The Queen 1 132-133, 141, 102 Eng. Rep. 1235, 1237, 1241 
Garlick 1 Den. 276, 169 Eng. Rep. 244 (1805), Lord Ellenborough, C. J treated 
(1847). both involving similar fraudulent the Mackarty case as an indictment for the 
sales of chees« sale of unwholesome food 2 Russell 

For cases other than food cases sec Crimes 1847 (7th Eng. Ed 1910) con 
Regina v. Closs, 1 Dears. & Bell 463, 169 curred in this interpretation But since 
Eng. Rep. 1082 (1858) (false signature on there was no such allegation in the in 
painting) People 1 Stone, 9 Wend. 182 dictment such a basis for the decision 
(N. Y. S. Ct., 1832) (obtaining endorsement would not seem to be possible 
on promissory note by fraud); Lewis 1 *Mod. 302, 87 Eng. Rep. 1040 (1704) 
Commonwealth, 2 Serg & R. 552 (Pa., 1816) states that the pretense of the two de 
(counterfeit bank note): People v. Miller, fendants was both a false token and 
14 Johns. 371 (N. Y. S. Ct., 1817) (obtain conspiracy, and this report was relied upon 
ing promissory note by fraud); People 1 in Rex v. Wheatley, cited at footnote 22 
Babcock, 7 Johns. 201 (N. Y. S. Ct., 1810) at p. 1128. 2 Ld. Raym. 1179, 1184, 92 Eng 
(obtaining discharge of court judgment by Rep. 280, 283 (1705), states that it was 
fraud); and The King v. Lara, 6 T. R. 565 simply a cheat But Lambert wv. People 
101 Eng. Rep. 706, 6 Durn. & East 565 7 Cowen 166 (N Y. S. Ct.), opinion 
(1795) (paying for lottery tickets with reported at 9 Cowen 580, aff'd 9 Cowen 
false check) 578 (N. Y. Ct. of Errors, 1827), and 2 

6 Mod. 301, 87 Eng. Rep. 1040: 2 Lad East's P. C. 823-824 (1803) correctly point 
Raym. 1179. 92 Eng. Rep. 280 (1705) out that there was only an affirmation, not 

a token, and therefore it had to be decided 
on the conspiracy theory 
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of the injury that has been done him: but where false weights and measures are 
used, or false tokens produced, or such method taken to cheat and deceive, as 
people can not, by any ordinary care or prudence be guarded against, there it is 
an offense indictable 

It was put more succinctly in The King v. Southerton (1805) 


, e Ne 
one man can’t be indicted because another has been a fool 


Thus, while in some respects the common law afforded reasonably 
adequate protection of the public interests, in others it completely 
abdicated. To illustrate its effectiveness and also to summarize the 
development of this article, it will suffice to call upon three different 
cases involving bakers. 

The first of these, although the last chronologically, is Regina 7 
Eagleton (1855),*' a prosecution of a baker both for common law cheat 


and for false pretenses—for delivering loaves of bread to the poor 


under the 3'2-pound weight for which the guardians of the parish 


had contracted with him. Relying completely on the earlier case of 
The King v. Harling (1815), which involved identical facts except that 
the bread was for a public workhouse, the court held that the common 
law aspect of the indictment could not be supported 


as the delivering less than the quantity contracted for was a mere private 


traud, no false weights or tokens having been used, and further that it did not 


appear to be indictable on the ground that the defendant delivered unwholesom« 


provision, nor was that offense charged in the indictment.* 

If ever there was a public offense, affecting every citizen's pocket 
book (by reason of the fact that the fraud was perpetrated on a public 
contract), this was it; but the court, perhaps cushioned in its decision 
by the knowledge that the indictment for false pretenses was suf 
ficient, did not so hold. 

The second case, Rex v. Dixon (1814),** in which the defendant 
was indicted for delivering unwholesome bread to the Royal Military 
\sylum under a public contract, has already been discussed above, 
regarding the proposition that the sale of adulterated food was an 
indictable public offense at common law. In the present context, it 
is instructive to compare the public element required in this case with 


that required in the Eagleton case. Certainly, there are no distinguish 


’ Cited at footnote 22 the second, and subsequent, editions after 
“ Cited at footnote 77, at p. 1241, citing it was held to be insufficient at common 
Regina v. Jones, 1 Salk. 379, 91 Eng. Rep law Full particulars of the case may be 
330 (1703) found in the second report of Regina 1 
“' Dears. 376, 169 Eng. Rep. 766 (1854) Eagleton, cited at footnote 81, at pp 
Dears. 515, 169 Eng. Rep. 826 (1855) 516-518, 533-534 
“= The indictment of this unreported case “Cited at footnots 1 See footnotes 
was contained in Chitty, vol. cited at foot- 17 and 28, and accompanying text 
note 16, at Sec. 559, but was omitted in 
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ing facts other than the crucial averments in Dixon that the bread 
was unwholesome and in Eagleton that it was underweight. Thus, 
the rationale of these cases must be that a threat“ to health is a 
sufficiently public concern, even when it involves a small number of 
people, to provoke public protection, whereas an actual pecuniary loss 
by the public treasury involves no threat to the life of any citizen 


and, therefore, is not a matter for public intervention. 


Perhaps a more enlightened approach than that stated in Eagleton 
may be found in the third case, the first in point of time—Xespublica 
v. Powell (1780).*° There the defendant baker was indicted at com 
mon law for delivering bread to the United States Army in barrels 
marked as weighing &8& pounds, but actually weighing only 68 pounds 
The reported decision is sufficiently brief to be set out in full 

The Court said, that this was clearly an injury to the public; and the fraud 
the more easily to be perpetrated, since it was the custom to take the barrels of 
bread at the marked weight, without weighing them again. The public, indeed 
could not by common prudence prevent the fraud, as the Defendant was himselt 
the officer of the public pro hac vice. They were therefore of opinion, that the 
offence was indictable 

Here there was not just the common-sense realization that fraud 
with respect to a public contract constitutes a public offense, but the 
court went far beyond this in recognizing that trade customs may also 
gain public stature through constant use and acceptance, Finally, the 
foundation was laid for all modern legislation in the field of food law, 
by the imputation of a public duty upon one who sells food to the 
public to ascertain that the labeling of his products is not false or 


misleading in any particular. 


Conclusion 


From the foregoing analysis, it is not difficult to understand why 
various reform movements were initiated in both England and the 
United States to extend public protection from adulterated and mis 
branded food beyond the protection afforded at common law. Although 
intentional adulteration of food was a common law misdemeanor, 
many felt that the nature of the danger to the public required criminal 


liability even for unintentional adulteration. Moreover, as society be 


came more complex, the public demanded protection even from the 


“It is not insignificant that there need indictable at common law Compare the 
be no actual injury to health before the cases cited in footnote 18-23 with the 1541 
common law will step in to protect it Statute and Re v. Ward, 2 Strange 747 
whereas there must be an actual fraud 748, 93 Eng. Rep. 824, 825 (1726) 
resulting in a pecuniary loss before it is ™ Cited at footnote 65 
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more subtle forms of economic adulteration which presented no threat 
at all to health. Statutes were even more essential in the area of 


misbranding, since the common law was quite inadequate to curtail 


Ul but the most elementary forms of that frequent offense 


Indeed, 
harmful ettects if 
as well as many beneficial results when taken cor 


is products were developed which had_ possible 
taken incorrectly 


rectly 


} 


labeling assumed an important protective role, in safeguarding 
the public health, which it had never known at common law 


were necessary not only to punish misbranding, but to 


formative statements for the benefit of the publi 


statutes 


require in 


\With the resultant overwhelming mass of state and federal legis 
ation and administrative regulations that we now have to prevent 
the adulteration and misbranding of food, it is deceptively easy to 


ignore the teaching of the common law in those areas. But the impor 
tance of the common law in laying a foundation on which the present 
statutes now stand and in developing the basic principles which I 
latures later adopted and expanded t« 
in 


“gis 
» meet the growing public need 
areas where the courts could not reach stands out clearly from the 
analysis of this paper 


ed 


statutory law as it presently exists 


\s is true in most fields of law. a basic knowl 


ge of the common law is fundamental to a full appreciation of the 


[The End] 


VOLUNTARY PLANT IMPROVEMENTS REPORTED 
TO ADMINISTRATION INSPECTORS 


A total of $346.3 16 


vent into 32 plant improvements made 
during May, 1960, to 


assure production of clean, whol 
according to reports made to Food and Drug Admiunistratior 
and warehousemen Food firms also preve nted 


om reaching CONSUTMTNCT 


esome produ 
inspector 

by food manufacturers 

272 tons of unfit food products {1 s, throuch 6] 

additional actions to 


according to FDA 


destroy products or convert tl 1 


| oO nontoo 


The areest expenditure $150,000 was made by i \lassa 
cracker maker to prevent possible rodent and insect contamination 
products. He constructed a new rodent-proof addition to 


a cost of $60,000 and 


all 


at 


manutacturing operations installed new equi 
ment, including a flour conveyor, that could be kept fre« 
tions which attract insects. The equipment cost $90,000 
Through a $24,000 voluntary 
sourt carbonated-beverage bottler 
pumps and piping, and he 


acctinmiula 


plant-improvement program, a Mis 


installed a new stainless steel tank 


repaired and modernized his soake New 
overhead plant heaters will permit the 


entire output of the 
steam plant to be used for sterilization 


company’s 
Drug firms, during May, voluntarily destroved old 


and substandard 
drug products valued at $61,712 





Toxicological Aspects 


of Certain Types of Cosmetics 


By A. J. LEHMAN, M. D. 


This Paper — Reprinted from the Proceedings of the Scientific Section of 
The Toilet Goods Association, Inc., + 33, May 1960 — Emphasizes the FDA's 
“Full Accord with the Spirit of Dynamic Progress in the Cosmetic Industry"’ 


T should not be necessary for me to remind this audience that 

cosmetic formulations can be very complex. There may be some 
virtue in the creation of a complex formulation, it undoubtedly baffles 
a competitor who attempts to emulate the product but this complexity 
is conducive to complicating the problems of toxicity. As a rule the 
simpler the formulation the less it is apt to produce a multiplicity of 
adverse effects. No secret is revealed in noting that in the cosmeti 
held there has been a recent trend to employ pharmacologically active 
substances in the formulations. | believe that this is an unfortunate 


trend, and it too adds to problems of toxicity 


Our Food, Drug and Cosmetic Act is specific in its definition of 
a drug and of a cosmetic, and a concerted effort has been made by 
the Administration to maintain each in separate categories. Among 
the more common drug products introduced in cosmetics are anti 
biotics, hormones, vitamins, and antiseptics, Other drugs, such as the 
psoralens, have been administered orally to produce strictly a cos 
metic effect, namely to obtain skin tanning. The incorporation of 
drugs in cosmetics poses serious problems of safety to users—prob 
lems which may outstrip research in our fundamental knowledge of 
skin physiology and toxicology. A fundamental reason for the Food 
and Drug Administration’s effort to keep foods, drugs, and cosmetics 
in separate categories relates to usage and mode of administration 
Unlike foods, cosmetics are intended generally for topical application 


However, as in the case of foods and unlike most drug usage, cos 
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metics are often employed daily and during the greater portion of 
the individual's lifetime, that is, by the young, by the old, and even 
by individuals in varying conditions of stress (ill health). Whereas 
some adverse ettects would be tolerated following the administration 
of an otherwise life-saving drug, no such adverse effects should be 
tolerated from the administration of a product for purely cosmeti 


purl Doses 


General Toxicological Considerations 


Cosmetic injuries may result from either local or systemic tox 
icity, or both. Our records show that the majority of cosmetic injuries 
result from local toxicity reactions, that is, resulting from either pri 
mary irritation, or sensitizations, or “skin fatigue.” Our dermatologi 
cal literature is replete with contradictory statements regarding the 
local mjurious effects of cosmetics, particularly with reference to sensiti 
zation. It is most difficult to evaluate the significance of sporadi 
reports by physicians or authors of medical papers, since it is often 
impossible to correlate the incidence of injury with extent of exposure 


in the general population 


\lthough investigators usually take into account variations in 
species of laboratory animals, it sometimes happens that they do not 
seriously consider the wide variations that occur among individuals 
of the same species. Just as there are significant differences in the 
height and weight of individuals, there will be variations among indi 
viduals in their susceptibility to a poison. This is a normal biological 
function which may not be ignored, and to be considered the rule 


rather than the exception. 
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\s stated above, the number and chemical nature of substances 
comprising a cosmetic formulation may be most complex. Time does 
not permit a discussion of the many and varied ingredients used as 
solvents, vehicles, and other components in cosmetic bases. However, 
for a number of specific reasons, surface-active agents are present in 
many cosmetic formulations. It is important that limits of tolerance 
for these agents be predetermined for the skin (intact and damaged) 
and for any mucosa these may contact during normal or customary 
usage. 

\ recent recall program was necessitated for a hair-waving prepa 
ration in which the neutralizer, if it accidentally reached the eve mu 
cosa of the user, produced serious acute damage. The surface-active 
agents in this neutralizer were responsible for the injuries. In this 
particular case the surfactants also produced strong local anestheti 
effects in the eye mucosa. The local anesthesia is an undesirable 
property in such a preparation, and is an insidious effect, since the 
affected person does not become aware immediately of his injury and 
may thereby delay remedial measures 


Most surfactants are complex condensation products of no fixed 


chemical composition which are characterized by their physical prop 
erties, and broadly classified on the basis of their ionizing charac 
teristics; for example, as anionic, cationic, and nonionic agents 
There toxicological properties vary greatly, and although there is 
considerable overlapping, in general their order of toxicity is cati 


cornice anionic nonionk "¢ # 2) 


Hair-Waving Preparations 


The active ingredients of hair-waving preparations must be capa 
ble of producing chemical and physical alterations in the structut 
of the hair to produce waving (3). Any agent capable of producing 
such pronounced changes in the hair shaft may also profoundly affect 
the epidermis itself, even to the point of producing systemic effects 


with extensive exposure (4, 5). 


The majority of hair-waving preparations in use today employ 
mercaptans as the active waving ingredient, usually salts or deriva 
tives of thioglycolic acid. A review of our files on reports of injuries 
following the use of these preparations reveals that approximately 
80 per cent refer to a dermatitis similar to a simple chemical burn 


An occasional report is received in which the use of a hair-waving 
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preparation is associated with the development of a blood dvwscrasia. 
Our Skin Toxicity Branch has investigated this problem and 1.as been 
unable to establish that a relationship exists between the topical 
administration of hair-waving preparations and the development of 
a blood dyscrasia. 


The fact that millions of units of these products are used annu- 


ally, and reports of blood dyscrasias have been so few would justify 


the conclusion that the occurrence of blood disorders in users is purely 


coincidental, 
Depilatories 


The toxicity problems encountered with depilatories are quite 
similar to those observed with hair-waving preparations. The ma 
jority of depilatory products in use at present are also mercaptans, 
and usually salts of thioglycolic acid. The less soluble salts of thio 
glycolic acid are more commonly employed Injuries, when such 
occur, are also simple dermatoses resembling that of a chemical burn. 
Excessive or careless use of a depilatory may lead to a denuding of 
the epidermis that is the result of excessive keratolytic activity. 

Incidences of a true cutaneous sensitization from the use of thio 
glycolates in depilatories or hair-waving preparations are relatively rare 


Hair Dyes 


Unfortunately the cosmetic industry has found no satisfactory 
substitute to replace para-diaminobenzenes and aminophenols as com 
pounds which satisfactorily impart to the hair relatively dark shades 
(especially black). Reports of sensitizations (6, 7) to the para-type 
dyes are fairly numerous, accounting for approximately 24 per cent 
of the total cases of sensitizations attributed to the use of cosmetics 
This high incidence of sensitization occurs in spite of the provision 
in our Act making mandatory a patch test prior to use. 

Occasionally a report is received that the use of para-type hair 
dyes is suspected of producing blood dyscrasias, Our Skin Toxicity 
Branch has been unable to produce blood disorders in laboratory ani 
mals in 18 weeks of consecutive treatment. It was concluded that no 
direct relationship could be demonstrated between the topical use of 
para-type hair dyes and the development of blood disorders 

Coal-tar colors are extremely damaging to eye mucosa. Our Act 
specifically prohibits their use about the eyes. Nevertheless an oc- 


casional report is received of injury from the accidental introduction 
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of these dye solutions in the eye. We have recently examined samples 
of such dye preparations following a report of injury in several high 
school girls in California, who had used these in their makeup for a 
high-school play. Their injuries were sufficiently severe to require 


hospitalizati« yn. 


Antiperspirants and Deodorants 


Deodorants are cosmetic preparations which mask, remove, or 
decrease perspiration odors, whereas, antiperspirants are substances 
which, by virtue of their astringent action, inhibit the flow of perspi 
ration. It should be realized that many products in this category 
should, and indeed are regarded as drugs rather than cosmetics 
Whether the Administration regards a product as belonging in the 
drug or cosmetic field depends upon the label claims made for it 
However, the Administration would regard a product to be a drug, 
regardless of its label claims, if the product elicits drug action as 


defined in the Act. 


\ substantial number of deodorants owe their activity to their 
bactericidal or bacteriostatic properties. Antiperspirants, on the other 
hand, produce their effect by reaction with proteins, thereby blocking 
or interfering with normal function of the sweat glands. The latter 
is clearly a drug action. The sulfates and chlorides of aluminum, zinc, 
and zirconium, and the chlorhydroxide of aluminum are used to pro 
duce the astringent, and therefore, the antiperspirant action. These 
salts are often used in a medium of low pH (2.5-4.0), that is, in a 
pH range which is conducive to the production of skin irritation, 
especially in conditions of damaged skin. Reports to us of injuries 
from the use of antiperspirant and deodorant preparations are fairly 
numerous, and it must be concluded that these cosmetics are, in gen 
eral, poorly tolerated by some individuals. The majority of injuries 
are the result of primary irritation, and occasionally of “skin fatigue,” 
but are rarely the result of cutaneous sensitization 

The introduction of zirconium salts, more specifically the zir- 
conium lactate, in antiperspirant preparations has produced axillary 
granulomas (8, 9). This represents a type of toxicity rarely associ 
ated with cosmetic use. 

Anticholinergic and antiadrenergic drugs have also been proposed 
for use as antiperspirants; however, such potent agents are strictly 


drugs and are not, in our opinion, safe agents for cosmetic use 
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Aerosols 


\ significant number of cosmetic products today are dispensed 
as aerosols, a form of packaging in which the material is charged in 
a pressurized container. The material is released under pressure and 
discharged through a specially designed nozzle, assuming the form of 
an atomized spray. Propulsion for the material is obtained by means 
of relatively inert gases held under pressure \mong the more 
common gas propellants used for this purpose are the fluorinated hydro 
carbons under the trade names of “Freons,7” “Genetrons,t” “Iso 
trons,t and others; also chlorinated hydrocarbons, for example, ethyl! 
chloride, methylene chloride and others; as well as nonhalogenated 
hydrocarbons such as propane and butane, As stated above, the pro 
pellant gases used in aerosol-dispensed cosmetics are relatively inert, 
and if injuries do result from the propellant, they are physical burns 
caused by holding the discharge nozzle at an insufficient distance 
from the body area treated. 

The physical characteristics of the released spray will depend on the 
nature and composition of the formulation, and also on the mechanical 


design of the release nozzle. The usual released spray will consist of 


particles varying from 1-50 microns in diameter. The smaller particles 


(1-10 microns in diameter) which remain unimpinged in the inspired 
air may readily reach the lung alveoli (10), greatly complicating the 
toxicity picture. If the material reaches the lung mucosa, the entire 
toxicity problem becomes greatly complicated, since it now involves 


the greater problem of inhalation toxicity 


Miscellaneous Cosmetics 


\ number of severely toxic metal salts, for example, mercury, 
lead, arsenic and selenium, are used in cosmetics. Lead is used in hair 
dyes, selenium and arsenic in shampoo preparations. Mercury has 
been used since antiquity in various cosmetic preparations and is still 
used today in bleach-cream preparations. Mercury is not only a very 
toxic element systemically but is notorious for producing cutaneous 
sensitizations. It is our conviction that it would be in the best interest 
of the cosmetic industry if these toxic metal salts were eliminated from 
cosmetic formulations. 

\ number of cosmetic novelties have come to the attention of the 
Food and Drug Administration, mainly through injury reports. One 


+Copyrighted 
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of these is carbon tetrachloride, a very toxic substance, used for drying 
hair. Impervious or plastic nail coats, for use in place of the conven 
tional nail polish, have resulted in brown discoloration of nails, even to 
the production of necrosis and sloughing of the nail itself. Devices for 
anchoring false eyelashes have produced irritation in the eyelids. Oc 
casionally reports of cheilitis may be traced to use of dyes and other 
substances in lipstick preparations which results in a photosensitiza 
tion. Although all these injuries are serious to the affected party, it 
must be admitted that their incidence in the general population re 
mains insignificant 

\ final problem of considerable toxicological significance involves 
the concept of producing a cosmetic effect through the oral administra 
tion of biologically potent drugs. An example of this is the adminis 
tration of 8-methoxypsoralen by the oral route to produce sun tanning 
in the skin when it is subsequently activated by ultraviolet light or by 
sunlight (11,12). Little is known of the potential toxic effects of this 
drug on normal individuals, nor in individuals in varying degrees of 
stress (ill health). Much remains to be elucidated on the mechanism 
of action of the psoralens, their safe dosage levels, possible carcino 


genesis, and their potential disturbances in normal skin physiology 


Conclusion 

In the average layman’s mind cosmetics denote bland substances, 
quite devoid of toxicity, which may be used with impunity without the 
possibility of incurring adverse effects. On the other hand, drugs are 
regarded as potentially dangerous but essential for therapy. The lay 
man is quite aware that the misuse or abuse of drugs may lead to in 
jurious consequences. Of course not all cosmetics are devoid of 
toxicity, nor are all drugs severely toxic 

\n attempt has been made to review the toxicological aspects of 
those cosmetics which come most often to the attention of the Food 
and Drug Administration through receipt of injury reports. A few 


years hence a report such as this may cover other or yet unknown 


types of cosmetics. This is a dynamic industry, constantly searching 
for new substances or new uses for older substances in the develop 
ment of new cosmetics. Food and Drug Administration is in full 
accord with the spirit of dynamic progress in this industry. From the 
standpoint of toxicity, our primary concern is that new and untried 
cosmetic formulations be adequately pretested to demonstrate safety 
for use before their introduction to the general public. [The End] 
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CALIFORNIA'S GOVERNOR CALLS FOR 
AGRICULTURAL-CHEMICALS SURVEY 


Governor Edmund G,. Brown, of Califorma, has announced ; 
ment of a 15-member public policy committee to survey the¢ 
agricultural chemicals in food production. He has named Dr. Emi 
Mrak, chancellor of the University of California at Davis, chairman « 
the study group, which is officially called “Special Committee on Public 
Policy Regarding Agricultural Chemicals.” 

lhe governor has asked for a report before January 1, 1961 
hrst meeting of the committee has been called for July 14 at th 
department of agriculture, in Sacramento 

hree state government executives are serving on the committe: 
William E. Warne, state director of agriculture; Dr. Malcolm Merrill, 
state director of public health; and Mrs. Helen Nelson, consumer counsel 





A Bit of AOAC History 


By HENRY A. LEPPER 


Mr. Lepper, of Silver Spring, Maryland, Secretary-Treasurer Emeri- 
tus of the Association of Official Agricultural Chemists, Inc., and 
a Former President of the Organization, Discusses Development and 
Legal Aspects of the Association's So-Called ‘‘Official Methods" 


N THE MIDDLE of the last century the manufacture of commer 
cial fertilizers developed into a new, expanding industry. Fertilizer 
value was based (and still is) on the content of three essential plant 
foods: potassium, nitrogen and phosphorus. The nutrient content 
could Se determined only by chemical analysis. To avoid confusion 
in appraising a fertilizer, uniform methods of analysis were needed 
for use by industry's chemists and by the chemists of state boards 
of fertilizer control. Recognition of this need was the reason for a 
meeting in July, 1880, at Washington, D. C., of chemists concerned 
with fertilizer analysis. This was followed by four conventions of 
self-designated “agricultural chemists.” The proceedings of these 
conventions illustrate how difficult it may be to agree on a specifi 
method because of conflicts of interest between the industrial chemist 
and his regulatory counterpart. The inability of the two groups to 
resolve their differences caused the regulatory chemists to split away 
and form the group that 1s celebrating its seventy-fifth anniversary 
\t the fifth convention of agricultural chemists in Philadelphia 
on September &, 1884, a committee chosen to report on the formation 
of a permanent organization recommended a constitution for adoption 


It provided: “Analytical chemists connected with Departments of 
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\griculture, State Agricultural Experiment Stations and State Boards, 


exercising an official fertilizer control, shall alone be eligible to mem- 


bership.” At first this proposal was unfavorably received by the 


industry's chemists because it left them without standing in such an 


association. The committee’s answer was that: 


it was the unanimous opimon of Official Chemists that only t 


forms of association were possible; one which should consist of Official Chemists 


only, and another where Official Chemists alone shou ave a vote, 


whose discussions and investigations any agricultural nalytical chemist 


Chemists occupied the 


have the neht to participate; that the Orticial I 


irbitrators, and could not consent to submit their methods to the v 


tlhemen without any legal responsibility 


Soundness of Original Organizational Principles 


These principles are as sound today and as applicable today as 
they were 75 years ago. The logic of the proposal was immediately 
recognized by industry's chemists, and their spokesman, the secretary 
of the National Fertilizer Association, stated that “the form of organ 
ization proposed would be entirely satisfactory to the manufacturers 
of fertilizers,” and moved that the report be adopted. The motion 


unanimously carried, and thus the AOAC was born 


The sincerity with which industry accepted the new organization 
is revealed in the immediate cooperation given by industry’s chemists 
to the work of the association and by the contributions they made 
Such cooperation was invited, and was provided for in the constitution 
as follows: “All Analytical Chemists and others interested in the 
objects of the Association may attend its meetings and take part in its 
discussions, but shall have no vote in the Association.” The coopera 
tion by industry's chemists has expanded as the fields of operation 
increased throughout the years until now the association is regarded 
as a forum where all chemists, in and out of government, work 
together to develop new analytical methods. They serve as referees 


collaborate in the testing of methods and do research 


USDA Interest in Fertilizer Controls 
\lthough there was no federal fertilizer control law, the Uniteé 
States Department of Agriculture always took an active interest in 
the events which led to the formation of the AOAC. The movement 
was designed to serve the interest of the farmer who was the first 


consumer to be protected in his selection and purchase of a commodity, 
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namely, fertilizer. Thus, the department naturally could and did give 
its full support. 


Fortunately for the association it did so, because it brought to 
the movement one who was to play so dominant a role in the develop 
ment and healthy growth oi the AOAC. This, of course, was Dr 
Harvey Washington Wiley, who became Chief Chemist of the Depart 
ment of Agriculture in April, 1883. The proceedings of the May, 1884 
convention at Atlanta (the next following his appointment) not only 
record his attendance as a delegate, but reveal the active part he 
played. At the AOAC organizational meeting in September of that 
vear he was a member of the committee which brought in the con 


stitution 


Tribute to Dr. Wiley 


There is no need to eulogize one so well known, but there should 
be some expression of esteem to this charter member who, more than 
any other, guided the destinies of the association to its mature years 
of success. There would seem to be no more fitting tribute than to 
repeat the reminiscences,* at the fiftieth anniversary of the association 
25 years ago, of Dr. C. A. Browne, a colleague, fellow worker, friend 

Dr. Wiley, and successor to him as Chief of the United States 


Bureau of Chemistry 


Through all this peri 


ration of leadershi 


r ns] 

' 

tion together in most intimate cooperation and ftellowshy his wa 

departed founder and Honorary President, Dr. Harvey W. Wi 
| 


ley. H 


onality is so familiar to you from his annual addresses and reminiscent 


iothing in the way of eulogy or praise. He had 
nt yvorce a commanding presence a ready it 
spirit, a jovial temperament, and a spontaneous simplicity of man 
him the most delightful of companions. He was less a scientist t! 
and he accomplished more by his faculty of leadership tl | 
trative abil He possessed the most intense loyalty of 

»workers He was thoroughly human and could assert 

Terence, “I am a man and consider nothing pertaining to man 
foreign to me.” He swept the whole gamut of human interests and activities 
comic verse, ooking farming, chess, baseball. classi languages, theolo 


re came as grist to his mill 


my long acquaintance ith Dr. Wiley, nave 
address many audiences in nearly every walk « life scientific, 
hurch and literarv; now a group legro mourners at a funeral 
croup of convalescents upon a hospital ship in New Yo Harbor 
failed in holding the undivided attention of his hearers 
* “Reminiscences of Early Friends in the dinner October, 1934, published in the 


Association of Official Agricultural Chem- souvenir booklet of the golden-anniversary 
ists,"" an address delivered at the memorial meeting 
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His acquaintance was broader and his personal 
of any American chemist of the last half-century 
and the common people loved him. His advoc: 
name a household word in almost every home in the 
also well known abroad where ministers of Agriculture 
lim to cross the ocean that he might advise them about 


“l Jaws im them respective countries 


(Some of us older ones have had the 


Wiley But let's yet back to our story.) 


Broadening of Interests and Activities 


While the association is dedicated essentially to the development 


of methods for regulatory application, the work of its members has 


not been devoted solely to this objective. Almost from its founding, 


chemists engaged principally in research have contributed their methods 


and findings to its activities. One of the early fields was the analysis 
of cattle feeds. With the availability of methods came state feed laws 
(Strangely enough, feed-control laws came before food-control laws.) 
But work on feeds was closely followed by the development of methods 
for foods, and their application to market commodities uncovered the 
appalling extent and variety of adulterations. This led to the passage 
of the Federal Food and Drugs Act of 1906 (pioneered by Dr. Wiley 
and many state food and drug laws. 

Eventually the more effective Federal Food, Drug, and Cosmeti 
\ct of 1938 was enacted. Through all the years, and at present 
contributions of research chemists have added in large measure to the 
success of the association 

In looking into the genesis and name of the association is 
natural to refer to its membership as “chemists.” The term is broadly 
used, and should and does include a concept of scientists in related 
professions who contribute so much to the perfection of the wid 
scope of official methods. 

\s to the legal aspects of our so-called “official methods,” with 
rare exception, the results of an analysis, chemical or otherwis« 
scientific, are necessary to make a prima-facie legal case; the results 
of a trial almost always rests upon the analytical evidence. Methods 
of analysis are the tools by which the regulatory scientist shapes his 
case. Accuracy and precision are vital, of course, but do not complete 
the full requirements which methods of regulatory application must 
have. In his choice of a method the regulatory official has two further 


obligations: (1) The directions of the method must be made publi 
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and (2) those directions should be clear and workable so as to give 
agreeing results in the hands of any group of qualified analysts. Ex 
periences in court show that judges do not like “secret” methods. In 
fairness, they want the opposition to have the same opportunity to 
test its goods, if they seem to be subject to the law. The manufacturer 
or dealer naturally wishes to employ the method used by the official 
But if he can show that the method does not give the same results, 
within experimental error, for both sides, its use in enforcement can 
lead only to defeat for the prosecution. So here, the AOAC provides 
an indispensable service. We develop the methods the regulatory 
official needs. Through scientific study we demonstrate that the method 
is applicable and good. Further, we publish the directions as well as 
the studies through which they were developed and adopted 
But the service the association gives falls short of complete ac 

complishment in enforcement due to reasons beyond its control. The 
laws of several states require that samples be analyzed by the methods 
of the association. There is no analogous federal legislation with the 
exception of drugs. However, the methods of the association are not 
without prestige in court, for in most cases it is agreed that they 
are applicable and of established reliability. But for those who wish 


up false issues and profit by confusion, an attack on the 
Dis 


to set 
methods used by the analyst offers a promising opportunity 
agreement of results arising from use of different methods usually 
leaves the jury, and all too often the judge, unable to determine the 


merits because of simple noncomprehension of the scientific facts 


Judges occasionally indicate that the use of association methods adds 


some weight to the evidence, but these insincere attacks could be 


avoided were the use of the association’s methods prescribed by law 


On Delegation of Authority 


Opposition from the legalistic mind has prevented such pro 
visions. It has been claimed that the legislative body cannot legall 
delegate such authority to an organization beyond the official agency 
lo this line of reasoning one need but point out that where AOAC 
methods are specified in state laws, no case has been upset \s for 
federal power, Congress has already made such delegation of authority 
in the establishment of methods of analysis for drugs, in both the 1906 
and 1938 food and drug law, where the tests of the United States 
Pharmacopoeia are mandatory for judging a drug. This has stood the 


test of time for over 50 vears, even though the conventions which au 
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thorize each issue of the United States Pharmacopocia comprise more 
industrial scientists than those of official status. Enforcement should 
not be handicapped by allowing unscrupulous people to shade the 
issues by making spurious attacks upon methods. An obvious solu 
tion to the problem is readily available 

The association was created to develop a few simple methods of 
regulatory application (if any method can be called “simple’) \s 
other commodities came under the control of newer laws, the need for 
expansion in methods was continually and promptly met. There is no better 


evidence of how the association has enlarged its services than the 1,008 


pages of the eighth edition of Official Methods of Analysis of the Asso 
ciation of Official Agricultural Chemists [The End] 


SECRETARY FLEMMING APPOINTS REVIEW COMMITTEE 
FOR FDA DIVISIONS 


Secretary of Health, Education, and Welfare Ar 
on June 24 announced the appointment of a special co 
the policies, procedures and decisions of divisions the United 
States Food and Drug Administration: the Division of Antibiotics and 
the New Drug Division in the Bureau of Medicine he committee was 
appointed by Dr. Detlov W. Bronk, president of the National Academy 
tl t ot the Secretary 


of Sciences, National Researcl Council, at r 
l ouncil and has bee 


It will function within the Academy-Researé 

assigned for administrative purposes to the division of medical sciences 

of that body. Committee findings will be reported to Secretary Flem 
Dr. Bronk 

The committee is headed by Dt Phillip Milles 

med ie, University of Chicag Other members are Lr 


Wii 


Dingle, protessor of preventive medicine, Western Reserve 
Cleveland; Dr. Maxwell Finland, associate professor of medicin 
City Hospital; Dr. Colin M. MacLeod, professor of researcl 
University of Pennsylvania, Philadelphia; D1 Mever 
emeritus, George Williams Hooper Foundation, University 
Medical School, San Francisco; Dr. John | aul, profess 

tive medicine, ale University School of Medici Ne 
Carl F. Schmidt, professor of pharmacology hool of Me 
University of Pennsylvania, Philadelphia; and Dr. Wesley 


fessor of Medicine, University of Minnesota Medical 
The study to be conducted by the 
Bronk will be separate from an investigatio 
being conducted by a special investigative unit 
Flemming on June 15. The investigative unit is directed bv ¢ 


Kendall, General Counsel of the Office of Civil and Defense Mobili 
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In the Public Health Service 


Monkey - Mosquito- Man Cycle of 
Malaria Infection? Report on Study 
by Service Scientists.— J ransmission 
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disease 1s 
logit, 
recently 
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colors, not just to coal-tar colors, 


unless covered by an investigational 


use exemption (Proposed Section 706(a) 


and (f)) 


These provisions would permit the 
establishment of maximum tolerance 
limitations for listed colors, in much 
the same manner as for food additives 
Under present law, no tolerances are 
permitted for coal-tar colors, and no 
pretesting « other restrictions affect 

er colors except as food additives 


r new drugs 


An anticancer clause similar to that 
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Here's “Right Now’ Help for Solving 
Drastic New “Color Additives’ Problems! 


Here is the improved, modern-day version of CCH's long-accepted 
Food Drug Cosmetic Law Reports—here are the authoritative, continuing Re- 


ports covering this important threefold field. 


They provide complete coverage of the 
Federal Food, Drug, and Cosmetic Act, in- 
cluding current facts on Color Additives, with 
regulations, rulings, court and administrative 
decisions, forms, and the like—plus full texts 
of other related federal laws. 


And in addition, the statutes, inter- 
pretive court decisions, and pertinent attor- 
ney generals’ opinions for all states with 
‘““Copeland-type"’ laws are carefully, help- 
fully reported. 


Relevant full texts, detailed explanations, 
and editorial comments further increase the 
all-around usefulness of the ‘‘Reports’’ for 








New “Color Additives” Law? 


As we go to press, a new 
“color additives” law is neat 
ing enactment. If it is enacted, 
the special “Additives” divi 
sion, with its helpful CCH 
explanations, will make the 
new rules easy to understand, 
serve as a guide to what 1s 
required by way of compliance 
Just as with the new “food 
additives” rules, special terms 
will be clearly defined, restric- 
tions on sale or use and pro 
hibited practices set out. Here 
you will also find the tests for 
determining whether an addi 
tive is “safe” or “unsafe” 
plus coverage of such angles 
as safety factors, tolerance lim 
itations, investigational use, ex 
emptions; rules for filing 
petitions to establish safety, 
objecting to official orders; 
judicial review; and other help 
tul imformation 
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all concerned with the production, processing, packaging, and labeling 


of foods, drugs, devices, and cosmetics. 


These specialized CCH Reports are made to order for those 
who need and want continuing and dependable help. 


Write for Complete Details Now! 


Fill in and mail the handy tear-off Request Card today! 
You'll be sent complete details on CCH'’s Food Drug Cosmetic 


Law Reports—without obligation, of course. 
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